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Lucilius A. Emery, Retiring Chief Justice’ 


By Wituram P. Wuitexouse 


Cuter Justice oF THE MAINE SupREME JupiciaAL Court 


T IS altogether fitting and proper that 
the members of the court and of the 
bar should join in this merited tribute 
of respect and honor for their retiring 
Chief Justice, who for twenty-eight years 
has adorned the bench of the highest 
court of the state by the dignity of his 
manners, and illumined its counsels by 
his wisdom and learning. It is fitting 
and just that during his lifetime public 
attention should be directed to the admir- 
able fidelity and distinguished ability 
which have characterized not only his 
judicial service, but the discharge of all 
his public and official duties for forty 
years. 


Too oft the flowers that deck the bier 
Had better brightened living eye. 


Let it be made known to him while 
living that the conscientious and faith- 
ful discharge of onerous and responsible 
judicial duties in our state, though from 
its juridical history it is expected as of 
course, is none the less appreciated and 
honored by the bar and the people of the 
State. 

1Delivered at the banquet tendered Chief Justice 


Emery by the Maine Bar Association July 27, 1911, 
on the occasion of his retirement from the bench, 


It is not fitting, however, on this oc- 
casion, to indulge in fulsome eulogy of 
our distinguished guest. It would be dis- 
tasteful to one who “hath borne his 
faculties’’ with becoming meekness and 
modesty. During twenty-eight of the 
best years of his life he has been engaged 
in performing the highest function of 
organized government, the administra- 
tion of that justice which is the chief end 
and purpose of human society, and the 
highest interest and most important con- 
cern of man on earth. For “wherever 
her temple stands,’”’ said Mr. Webster, 
“and so long as it is duly honored, there is 
the foundation of social security, general 
happiness and the progress and improve- 
ment of the race.” For twenty-eight 
years he sought to administer justice 
without respect to persons and to do 
equal right to the poor and to the rich. 
During all these years no speck or stain 
has ever blemished his judicial ermine, 
and no suspicion rested upon the purity 
of his motives. No untoward incident 
has ever disturbed or ruffled the serenity 
of his judicial demeanor, and no consid- 
eration except the truth and the justice 
of the cause has ever been suspected of 
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controlling or affecting his rulings or his 
judgment. 

Judge Emery has been an extensive 
reader of general history, and a diligent 
student of the history and philosophy of 
the law and of political science and gov- 
ernmental policies. After his admission 
to the bar he promptly identified himself 
with the public life of the community in 
which he lived and of the county and 
state. He became county attorney 
at twenty-six years of age, was a 
member of the Maine Senate at the age 
of thirty-four, and Attorney-General of 
the state at the age of thirty-six. In all 
of these positions he performed his duties 
with a conspicuous fidelity and ability 
reflecting credit upon himself and honor 
upon the state. In the Legislature his 
service was notable for his efforts to pro- 
cure legislation conferring upon the court 
full equity jurisdiction and powers and 
rendering the procedure in both law and 
equity more simple, speedy and effective. 

He came to the bench of the Supreme 

_Court fully qualified by intellectual en- 
dowments, liberal culture and experience 
at the bar to render eminent judicial ser- 
vice to the state and make an honorable 
career for himself. He brought with 
him besides, not only high ideals of the 
honor of the legal profession and the dig- 
nity of the law and exalted conceptions 
of the judicial character and functions, 
but also the capacity and disposition for 
prolonged and arduous labor as well in 
the trial court as in the examination of 
the law for the preparations of the opin- 
ions of the law court. He also had the 
courage of his convictions and the faculty 
of clear and methodical statement which 
is ordinarily developed by clearness of 
apprehension. Thus at the end of each 
juridical year his desk has disclosed no 
work unfinished, no duty unperformed. 

At nisi prius he stated the law to the 
jury with absolute impartiality, in clear 
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and simple language, without encroach. 
ing in the slightest degree upon their 
province to decide the issue of fact, but 
with a singleness of purpose to have the 
law correctly determined and the truth 
discovered and declared. He never for. 
got the distinction pointed out by Chief 
Justice Marshall that ‘‘judicial power is 
never exercised for the purpose of giving 
effect to the will of the judge, but al- 
ways for the purpose of giving effect to 
the will of the law.” 

It was his firm conviction that punctu- 
ality in the discharge of all public and 
official duties, and correct deportment 
and courteous manners in the court room 
have a tendency to facilitate the admin- 
istration of the law as well as to enhance 
the respect that is due to the court, and he 
endeavored with all reasonable vigilance 
and appropriate methods to discounte- 
nance any disregard of suchcommendable 
and dignified practices. The ameliorat- 
ing influence of his discipline in that 
behalf has been distinctly observable. 

But his judicial opinions as a member 
of the law court, found in thirty-two 
volumes of the Maine Reports from the 
seventy-sixth to the one hundred and 
seventh, constitute an enduring monu- 
ment to his great intellectual gifts, the 
extent and variety of his learning, his 
accurate knowledge of the common law 
and his faculty of adapting its flexible 
principles to new enterprises, new devel- 
opments and new conditions in indus- 
trial and social life. My attention was 
first attracted to the excellence of his 
work in the law court when, in the second 
year of his service upon the bench, his 
opinions in the important cases of 
Ames v. Savage and Andrews v. King 
appeared in the seventy-seventh Maine 
Report. The former involved a discus- 
sion of constitutional law and it was 
held that upon judgments against mu- 
nicipalities, execution may be issued 
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Lucilius A. Emery, Retiring Chief Justice 


against and levied upon the goods and 
chattels of their inhabitants and that 
this would be “due process of law.” 
Andrews v. King was a petition for cer- 
tiorari to quash the proceedings of the 
mayor and aldermen of Portland in re- 
moving the city marshal from office. 
The nature, powers and duties of special 
tribunals in such cases are fully consid- 
ered and it was held that a hearing by 
the aldermen alone, the mayor being 
required to sit on the hearing, was not 
sufficient, even if no objection was made 
by the officer. Warren v. Westbrook, in 
the eighty-sixth Maine, is a leading case 
upon the exercise of the equity powers 
of the court in the apportionment of 
waters where there are two natural chan- 
nels in a river caused by an island. In 
the subsequent opinions will be found 
luminous expositions of constitutional 
law relating tointerstate commerce, the 
police power of the state and other ques- 
tions of fundamental and far-reaching 
importance. In the opinion of the jus- 
tices prepared by Chief Justice Emery 
in 1907, in answer to questions submitted 
by the Senate, this court, true to the 
motto of the state, led all others, state 
and federal, in promulgating the benefi- 
cent doctrine of the conservation of our 
natural resources in the interests of the 
people. It is there held to be within the 
constitutional power of the Legislature 
to restrict or regulate the cutting of for- 
est trees on wild or uncultivated land by 
the owner thereof, without compensa- 
tion to such owner in order to prevent 
injurious droughts and freshets and pre- 
serve the natural water supply of the 
state. 

In all of these opinions his generous 
intellectual gifts, his vigorous original 
reasoning, the ripe fruits of his varied 
experience and his robust moral princi- 
ples have been employed to crystalize 
into judicial decrees the justice of the 
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state which has been made luminous by 
reason and conscience, and advanced 
to its ends with calm deliberation and 
the dignity and strength of impartial 
laws. He has been deeply impressed 
with the importance of the doctrine of 
stare decisis, as necessary to maintain the 
stability of the law and enable counsel- 
lors to advise with reasonable certainty 
and men of affairs to act with a reason- 
able sense of security. But he has been 
a progressive jurist in the true sense of 
the term and has never hesitated to 
recommend new legislation or adopt a 
new rule, which distinctly appeared to be 
an improvement either in substantive 
law or methods of procedure. Change 
is ever going on in a ceaseless round. Be- 
wildering discoveries and developments 
are constantly being madeinvolvingradi- 
cal changes in nearly all departments of 
human activity. Conservative as the 
law and the courts must necessarily be, 
they are compelled to catch the spirit 
that animates the progress of society and 
to keep in sympathy with the advancing 
thought and progressive tendencies of 
the age. But it will not fail to come to 
the younger generation, as it has to us 
of the older, that the principles of simple 
truth and justice and the instinctive con- 
ceptions of common right upon which, in 
the last analysis, the protection of human 
rights and the redress of human wrongs 
must be founded, will remain the same 
from generation to generation, now and 
forever. 

The public press outside of New Eng- 
land continue their laments over the 
law’s delay and the failure of justice in 
the criminal courts. But the reasons 
for these complaints have not existed in 
our state during Judge Emery’s service 
upon the bench. With all modesty we 
affirm that in no other state in the Union 
has the substance of truth and right been 
so rarely sacrificed to the science of state- 











ment or the shadow of form, and in no 
other state has justice been administered 
more promptly and with fewer blemishes 
than in the good state of Maine. 

No eulogy upon the life of Chief Jus- 
tice Emery is required. He retires from 
the bench in the fullness of labor and of 
fame. He has erected his own monument 
more enduring than bronze. The deep 
impress which he has made upon our 
jurisprudence and upon the public and 
professional life of the state will perpetu- 
ate his memory to generations beyond 
ours and cause his name to be inscribed 
among the highest on the roll of Maine’s 
learned jurists and honored and success- 
ful magistrates. 

We shall greatly miss his learning and 
experience in our judicial counsels but 
he will remain through life Chief Justice 
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emeritus, and will be cordially welcomed 
at our social gatherings. And in behalf 
of all of his associates and the present 
members of the court, I wish to express 
our hope that he may have many remain. 
ing years of comfort and happiness 
cheered and blessed by the pleasant 
memories of his stainless life of usefulness 
and honor. Ky 

As newly organized, all the members 
of the court will cherish with reverence 
its honored traditions in the generations 
that have gone before, in their constant 
endeavor to omit no duty on their part, 
to maintain the proud position which our 
state has enjoyed, for the nobility of 
character of its people, for the probity 
of its public officials, the righteous- 
ness of its laws and the purity of its 
justice. 






















Which should be ours. 








Until We Rise 


By Harry R. BLytHE 


HERE is the ancient strength, the noble fame 
With which tradition clothed the bench and bar ? 
It has gone palely out like some burned star 
Leaving but acrid ashes of the name 
Whose is the bitter blame ? 
And whose the taint that makes us what we are— 
A calling which suspicion scents afar 
As sheltering knaves? How long shall last the shame ? 
Aye! it shall last until we crush it out. 
There is no help for us till we rebel, 
Shake off the thrall of gold, the pleasant spell 
Of easy standards, —rise in wrath and shout 
A fierce defiance, mighty to compel 
A nation’s recognition free of doubt. 
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Judges as Law Makers’ 


By Cuar.es J. BonaPARTE, OF THE BALTIMORE BaR 


N a very forcible separate opinion, 
dissenting in part from the views 
expressed by the majority of the Su- 
preme Court, filed on May 15 last in 
the Standard Oil case, Mr. Justice 
Harlan says: — 


After many years of public service at the 
national capital, and after a somewhat close 
observation of the conduct of public affairs, I 
am impelled to say that there is abroad, in our 
land, a most harmful tendency to bring about 
the amending of constitutions and legislative 
enactments by means alone of judicial construc- 
tion. 


About two years ago Mr. Gifford 
Pinchot, defending in a public address 
some features of his official course, 
advanced a theory and quoted an opinion 
of the Supreme Court in its support, 
to the effect, in substance, that the gen- 
eral purpose, the evident policy, of a 
statute is the key to its meaning and 
that, so far as possible, it should be so 
construed as to accomplish that purpose, 
to promote, and not to defeat that policy. 
This contention on his part was promptly 
and vigorously denounced in certain 
publications which met my eye as novel 
and visionary, dangerous to vested in- 
terests, subversive of order and stabil- 
ity, and, in brief, as a belated survival 
of a certain lawless and arbitrary system, 
of which, the critics had hoped, our coun- 
try was finally rid on March 4, 1909, 
when it gave place to what was after- 
wards happily termed: “The Reign of 
Law.” Iam not now concerned with 
Mr. Pinchot’s practical application of 
his theory of statutory construction; 
that may or may not be open to just 





‘An address delivered before the Illinois State 
Bar Association, Friday, June 23, 1911. 


criticism; but the critics who denounced 
the theory itself as startling and revo- 
lutionary might have been expected to 
cordially endorse the views of Mr. Jus- 
tice Harlan; curiously enough, these 
same writers, so far as I know, appear 
to think almost as ill of him as they 
did of Mr. Pinchot himself. I feel, 
therefore, emboldened to ask you to 
consider with me very briefly the char- 
acter and scope of judicial action in the 
United States in the development of 
American law, and to see how far such 
action and development may be fitly 
called “law making” and how far such 
law making by judges, such “judicial 
legislation,” if you will, is wholesome 
and tends to assure our national great- 
ness and happiness. 

First of all, what is “law’’? In his 
“Note on Utilitarianism,’ Fitzjames 
Stephen says: — 

Bring any considerable number of human 
beings into relations with each other. Let 
them talk, fight, eat, drink, continue their 
species, make observations, form a society, in 
short, however rough or however polished, and 
experience proves that they will form a concep- 
tion more or less definite of what for them 
constitutes happiness; that they will also form a 
conception of the rules of conduct by which hap- 
piness may be increased or diminished; that they 
will enforce such rules upon each other by differ- 
ent sanctions, and that such rules and sanctions 
will produce an influence upon individual conduct 
varying according to circumstances. 

In a very wide sense, all such “rules 
of conduct,” thus ‘‘enforced”’ at any one 
time by any particular community upon 
its individual members, may be de- 
scribed as “law’’; this would include 
rules of piety, good morals, courtesy and 
good taste; but custom and convenience 
have nowadays restricted the term 
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“law” to such of them as are “enforced” 
by one or more of three particular kinds 
of “‘sanction,’’ namely, injury in person 
or estate to their transgressor inflicted 
by the community through its agents, 
remedial action on its part, through 
the like agents, intended to place him 
and all other persons in the positions 
they would have respectively occupied 
had the violated rule been obeyed, and 
denial to him of the benefit of similar 
remedial intervention on its part in 
cases where he would have been entitled 
to such intervention but for his trans- 
gression. In other words, and speaking 
for lawyers, “law,’’ as the term is used 
today and for our present purpose, 
means the aggregate of those rules of 
conduct, disobedience to which by a 
member of the community constitutes 
(1) a crime, (2) a ground for a civil suit 
or (3) a reason to refuse the offender 
some right of action or defense or other 
benefit which he would have otherwise 
enjoyed by virtue of such rules of con- 
duct. 

It is the function of our Courts to 
determine whether and to what extent 
one or the other of these sanctions shall 
be .oplied in any instance of alleged 
transgression of such a rule of conduct 
or, in other words, of the law. Mr. W. 
Irvine Cross, a well-known lawyer of 
my native city, in a short but trenchant 
magazine article on the “Doctrine of 
Public Policy,”’ says on this subject: — 


It is a severe restraint often, upon the judicial 
temperament, to confine itself to passing upon 
the rights of individuals as governed by what 
Baron Alderson called “fixed rules and settled 
precedents.” The temptation is strong to round 
out one’s usefulness by the appropriation of a 
little of the legislative power, to inject a high 
morality into the law, to help it along out of 
one’s own individual wisdom. ... The judge 
who allows himself to be led away from his 
grand, though simple, function, by consideration 
of general morality, the public interest, or public 
opinion, is only weakening himself against the 
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day when he may have to face popular clamor 
or resist political influence. 


Mr. Cross suggests that a judge is “led 
away from his grand though simple 
function” when he yields to the “temp. 
tation’ to appropriate ‘‘a little of the 
legislative power,” that such “‘appropria- 
tion” is, in fact, a usurpation: is this 
true? In his “Ancient Law,” Sir Henry 
Sumner Maine says on the same sub- 
ject: — 


We in England are well accustomed to the ex. 
tension, modification and improvement of law by 
machinery which, in theory, is incapable of 
altering one jot or one line of existing juris- 
prudence. The process by which this virtual legis. 
lation is effected is not so much insensible as 
unacknowledged. With respect to that great 
portion of our legal system which is enshrined 
in cases and recorded in law reports we habitually 
employ a double language and, as it would 
appear, a double and inconsistent set of ideas, 
When a group of facts comes before an English 
Court for adjudication, the whole course of the 
discussion between the judges and the advocates 
assumes that no question is or can be raised 
which will call for the application of any prin- 
ciples but old ones, or of any distinctions but 
such as have long since been allowed. It is taken 
absolutely for granted that there is somewhere 
a rule of known law which will cover the facts of 
the dispute now litigated, and that, if such a rule 
be not discovered, it is only that the necessary 
patience, knowledge or acumen is not forthcom- 
ing to detect it. Yet the moment the judgment 
has been rendered and reported, we slide 
unconsciously or unavowedly into a new language 
and a new train of thought. We now admit 
that the new decision has modified the law. 
The rules applicable have, to use the very inaccu- 
rate expression sometimes employed, become 
more elastic. In fact, they have been changed. 
Aclear addition has been made to the precedents, 
and the canon of law elicited by comparing the 
precedents is not the same with that which 
would have been obtained if the series of cases 
had been curtailed by a single example. The 
fact that the old rule has been repealed, and 
that a new one has replaced it, eludes us, because 
we are not in the habit of throwing into precise 
language the legal formulas which we derive 
from the precedents, so that a change in their 
tenor is not easily detected unless it is violent 
and glaring. ... We do not admit that our 
















tribunals legislate; we imply that they have 
never legislated, and yet we maintain that the 
rules of the English Common Law, with some as- 
sistance from the Court of Chancery and from 
Parliament, are co-extensive with the compli- 
cated interests of modern society.... The 
fact is... that the law has been wholly 
changed; the fiction is that it remains what it 
always was. 

That is to say, in fact English and 
American judges “‘appropriate”’ and have 
always “appropriated,” not ‘‘a little,” 
but a great deal ‘‘of the legislative 
power,” although this “appropriation” 
has been and is concealed from super- 
ficial observers and those wilfully blind 
by one of the most noteworthy among 
those “‘legal fictions’ which have played 
so important a part in the development 
of both Roman and English jurispru- 
dence. What would have been the re- 
sult had the fiction in this case been a 
fact? In other words, if our judges, 
from the beginnings of the Common 
Law, had been guided only by Baron 
Alderson’s ‘‘fixed rules and settled prece- 
dents,” what would have been the con- 
sequence to the world and especially 
tous? This is shown by the experience of 
those countries where these “‘rules’’ have 
been immutably ‘“‘fixed’’ by a supposed 
sacred origin and a religious sanction; 
and, on this point also, we can call Sir 
Henry Maine as a witness. He tells us, 
in the work already quoted: — 

This rigidity of primitive law, arising chiefly 
from its early association and identification with 
religion, has chained down the mass of the 
human race to those views of life and conduct 
which they entertained at the time when their 
usages were first consolidated into a systematic 
form. There were one or two races exempted 
by a marvelous fate from this calamity, and 
grafts from these stocks have fertilized a few 
modern societies; but it is still true that, over 
the larger part of the world, the perfection of law 
has always been considered as consisting in 
adherence to the ground plan supposed to have 
been marked out by the original legislator. If 
intellect has in such cases been exercised on 
jurisprudence, it has uniformly prided itself on 
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the subtle perversity of the conclusions it could 
build on ancient texts, without discoverable 
departure from their literal tenor. 







Some less ‘harmful, but yet clearly 
mischievous results of similar mental 
processes may indeed be found in vari- 
ous obsolete and obstructive rules of 
procedure or proof in our criminal law 
which, in practice, serve only to provide 
loopholes of escape for conscious and 
often brazen guilt. 

For example, no one would have a 
man once fairly and properly tried for 
acrime and either convicted or acquitted 
brought to trial again for the same 
offense: interest rei publicae ut sit finis 
lium, and no more fitting occasion 
could arise for the application of this 
wise and salutary maxim. But if the 
trial has been unfair or otherwise im- 
proper, whether through misconduct of 
the jury or error of the judge, it is the 
dictate of common sense that this mis- 
carriage should be duly corrected and 
the man retried. This can be and is 
daily done when he has been convicted; 
but if he has been acquitted, no matter 
how erroneously and with what evident 
injustice, there is no remedy, because 
of an old and arbitrary rule against 
what is called ‘double jeopardy,” a rule 
griginating under circumstances utterly 
unlike those of today and which has been 
generally embodied in our constitutions 
and statutes to the great profit of law 
breakers. 

Again the Common Law of England, 
unlike most other systems of medizval 
law, never sanctioned torture, whether 
of defendants or witnesses. In this the 
Common Law showed itself both wise and 

humane for human experience has shown 
that the use of torture tends, not to secure 
but to hinder the discovery of the truth; 
but, by reason of the strong and reason- 
able repugnance thus fostered towards 
confessions and testimony extorted by 
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physical pain, there grew up in Eng- 
land rules against admitting in evidence 
confessions procured under highly con- 
ventional duress and against obliging 
prisoners to incriminate themselves, 
which rules in American law have crys- 
talized into numerous constitutional and 
statutory provisions, and these have 
been in turn so construed in some judi- 
cial decisions as to extend the prohibi- 
tions far beyond the bounds of reason 
and public policy: we have seen convic- 
tions set aside because juries were told 
of remarks of the prisoner made under 
no obvious compulsion and which con- 
tained no intelligible admission of guilt. 
One of the most enlightened changes 
made by modern statutes in the rules of 
evidence permits the accused to testify 
in his own behalf; this privilege is in- 
valuable to an innocent man, and it is 
therefore simply impossible for a rational 
mind to avoid an unfavorable opinion 
as to the probable guilt of one who re- 
fuses to avail himself of it. Yet in the 
great majority of our states the statute 
law gravely requires this impossibility 
of a jury, and even obliges the Court to 
so instruct them, while forbidding the 
public prosecutor to tell them what 
everybody knows they must think any- 
how. 

The reductio ad absurdum of the rule 
in question would seem to have been 
furnished, if it be really true that a 
statute making it the duty of an auto- 
mobilist to give his name and the num- 
ber of his machine to a person he runs 
over has been recently held ynconsti- 
tutional because it “obliges him to give 
evidence against himself”! 

Nevertheless, in the main, we have 
been saved from the fate of stationary 
communities, we have escaped the sterile 
“rigidity” of Baron Alderson’s “‘fixed 
rules and settled precedents” and all its 
baleful consequences through the legis- 
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lative activity of our judges; why it has 
been needful to cloak this salutary actiy. 
ity under the shadow of legal fiction is 
again explained by Sir Henry Maine 
with his accustomed sagacity. He says 
as to this: — 

It is not difficult to understand why fictions 
in all their forms are particularly congenial to 
the infancy of society. They satisfy the desire 
for improvement, which is not quite wanting; 
at the same time they do not offend the super. 
stitious disrelish for change which is always 
present. Nothing is more distasteful to men, 
either as individuals or as masses, than the 
admission of their moral progress as a substan- 
tive reality. This unwillingness shows itself 
often, as regards individuals, in the exaggerated 
respect which is ordinarily paid to the doubtful 
virtue of consistency. The movement of the 
collective opinion of a whole society is too 
palpable to be ignored, and is generally too 
visibly for the better to be decried; but there is 
the greatest disinclination to accept it asa 
primary phenomenon. ... There are, more- 
over, and always have been, persons who refuse 
to see any fiction in the process, and conven- 
tional language bears out their refusal. 

This ‘conventional language” lan- 
guage as to the propriety and necessity 
of a complete separation of legislative 
from judicial powers and functions, 
may be found with us in many consti- 
tutional provisions; but its effect on the 
facts is the same as calling a dog’s tail 
a fifth leg on the number of his organs 
of progression. There can be no doubt 
that the great body of English and 
American case law, built up by the steady 
law making of English and American 
judges during six or seven centuries, in 
the main is the fruit of a constant effort 
on the part of these judges to make the 
law what they believed the law ought 
to be to advance the public welfare, and 
as little that, on the whole, they have 
been inspired in this belief by the en- 
lightened public opinion of their respec- 
tive days and countries. 

Sir Henry Maine, in the passages to 
which I have called your attention, had 
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more particularly in mind the character 
and effect of judicial action in mould- 
ing what he called the ‘Common Law,” 
but there is yet more obviously room for 
wise and enlightened law-making when 
our American judges are called to deal 
with questions of constitutional and 
statutory construction ; for, in the United 
States, these questions have been and 
are now fraught with consequences of 
a moment to the community elsewhere 
unknown. 

When a law is enacted, some of our 
publicists, some of our jurists, some of 
our statesmen would seem to think first, 
not how it can be faithfully observed, 
but how it can be skilfully and safely 
eluded; for them it is prima facie, not a 
command of our common sovereign, the 
American people, a command which 
every loyal American obeys in letter and 
in spirit, with all his heart and all his 
mind and all his strength, but, in gen- 
eral, a mere sop to a troublesome Cer- 
berus, a mere blind meant to hoodwink 
or soothe an inconveniently exacting 
public opinion, something to be talked 
about during a political campaign and 
forgotten when the polls have closed, 
something through which any adroit 
counsel of any huge “‘interest,” if he be 
really worth his large fees, should be 
able to drive a coach and six, even an 
automobile at racing speed. It is but 
consistent that those who think thus of 
our laws should think of our courts as 
properly and essentially umpires in a 
game of mingled chance and skill played 
by opposing counsel, with no higher duty 
than to enforce the established rules of 
the game, and with no responsibility, in 
law or morals, for its results to the com- 
munity or to humanity. 

Those who think, or would have others 
think thus, have, of course, no sympathy 
with, exempli gratia, Chief Justice Mar- 
shall’s favorite doctrine of Implied Fed- 
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eral Powers, since that doctrine, in last 
resort, merely applies to the Consti- 
tution the principles so severely criti- 
cized when announced by Mr. Pinchot, 
namely, that any law should be so con- 
strued as to make it fruitful, not barren, 
ut res magis valeat quam pereat, a prin- 
ciple which is now not only overwhelm- 
ingly sustained by authority, but, on 
its face, is the plain dictate of common 
sense. 

An Act of the Legislative Power is the 
command of the sovereign, it voices the 
sovereign’s wishes; if those owing alle- 
giance to the sovereign, and therefore 
a loyal obedience to the law, know, 
either from the terms of the statute itself 
or from the circumstances of its enact- 
ment or from any other statutes im part 
materia, what are the wishes of the sov- 
ereign as to its general subject-matter, 
what are the ends the sovereign seeks 
to attain, what are the mischiefs the sov- 
ereign seeks to remedy by giving this 
command, surely, if there be room for 
any doubt at all as to its meaning, they 
will obey it in that sense which will 
bring to pass what the sovereign would 
have done, which, so far as may be, will 
make impossible what the sovereign 
would prevent. Some years ago, in 
one of our Eastern states, a statute 
punished by fine or imprisonment any- 
one wearing birds of a certain species in 
his hat. A Chief of Police, called upon 
to enforce this law, could find no person 
wearing such a bird in his hat, but many 
persons each of whom wore one or more 
of them in her hat; applying Mr. Pin- 
chot’s principle of construction, he so 
read the law as to make it mean some- 
thing and not so as to make it a dead 
letter; does anyone doubt that he read 
it aright? A trade mark consisting of 
the figure of a fish, belonging to one of 
my clients, was once pirated by an 
ingenious rival in business, who called 
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the device he used a “whale,” and 
claimed that a whale wasn’t a fish but 
a mammal. This defense didn’t ‘go 
down” with the Court; and if a law 
should forbid the taking of “fish” at 
certain times or places and this law were 
undoubtedly and notoriously inspired 
by a policy of conservation regarding 
marine animals in general, whales would, 
no less undoubtedly, enjoy its protec- 
tion: the courts would perhaps re- 
member that Blackstone classed them 
as “royal fish.” 

I have said that there is yet more 
clearly room for helpful ‘law making” by 
judges, for good “‘judicial legislation,’’ 
in dealing with questions of statutory 
construction than with the appli- 
cation of established rules of the common 
law. This is mainly because these rules 
have been slowly worked out by men, 
the most of them able, the most of them 
conscientious, the most of them dis- 
interested, to meet exigencies arising in 
actual life according to their well con- 
sidered opinions as to the permanent 
interests of the community, while our 
statutes are in great part the work 
of mere vote-hunters and demagogues, 
enacted for the temporary ends of poli- 
ticians or artfully contrived to advance 
the selfish purposes of unscrupulous 
men, often the very men against whose 
wrong-doing they pretend to provide 
safeguards. At best, they are seldom 
more than rudimentary, embryonic laws, 
destined and intended to be moulded 
into their final and practical shapes by 
the legislative action of the courts in 
professedly construing but really com- 
pleting them. 

A former Cabinet officer has less diffi- 
culty than another might have in under- 
standing these things. Doubtless he is 
occasionally brought in contact with 
worthy gentlemen belonging to each 
house of the national legislature who 
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serve the public ably and faithfully, 
but the law-giver who habitually takes 
up the time of a head of department jg 
ordinarily a very different personage, at 
least, according to my own experience, 
I found him too often a marvel of petti- 
ness, selfishness and timidity. He could 
look at nothing beyond his own political 
interests and trembled at the bare 
thought of displeasing anybody whose 
displeasure might cost him votes. When 
he called on the Secretary of the Navy, 
it was always to intercede for a de- 
serter or to ask the discharge of a 
recruit or to get work for a navy yard 
or higher wages for some workmen; 
when he visited the Department of Jus- 
tice, it was to further a pardon or beg 
that a criminal be not prosecuted or to 
importune for higher salaries to some 
deputy marshals or to talk about some 
matter of patronage. In any case, he 
always “wanted something” for his 
friends or his state or his district and 
really and in last resort, always “wanted 
something”’ for himself. To make him 
talk or think about the national defense, 
the effective administration of justice, 
the enforcement of the very laws he 
had helped to make, there must have 
been, in the words of Sam Weller, 
“nothin’ less than a nat’ral conwul- 
sion.” That such should be the 
characteristics of many among our Lycur- 
guses, whether in state or nation, is, 
after all, in no wise surprising. No one 
with any experience in the dismal labor 
of trying to persuade reputable and 
esteemed men to become candidates for 
elective offices will doubt the genuine 
and profound reluctance of the right 
man to settle himself into the right place 
in this field of his duty as a citizen; 
and, according to my own observation 
this reluctance usually, although not 
always, increases as the prospects of 
election become brighter. I have found 
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it easier to induce the man in question 
to run when he knows that his running 
can amount only to a protest against 
abuses and scandals or a help to other 
candidates than when there seems to be 
some fair show for his own election. 
We may ask why do really first-class 
men, as a rule, shun public employment 
in its higher grades and too often oblige 
their state or nation to be content with 
second-class, if, indeed, even these can 
be secured and our public trusts are not 
abandoned to the clearly unfit? The 
answer is sufficiently obvious. Those 
men best fitted for such work will not do 
it, or doit long, because the conditions of 
their work do not allow them to work 
happily and with self-respect. 

The American people, as a would-be 
employer of labor, approaches a skilled 
workman of this class, a man assured at 
all times of steady work at good wages, 
and says to him, speaking by its acts: 
“Come and work for me; if you come I 
shall probably take away your job at 
just about the time you have learned to 
take interest in it and to do it to your 
own satisfaction. Meantime I shall let 
others of my workmen, whose help is 
indispensable to your work, constantly 
hinder it and embarrass you by all sorts 
of gratuitous annoyances, not necessarily 
because they have any quarrel with you 
but often as incidents to squabbles 
among themselves or to attain ends of 
their own with which you have no con- 
cern. I shall also permit, indeed I shall 
encourage, some of your fellow-workmen 
and outsiders as well, to frequently and 
publicly censure you and your work, 
and often to do this not only harshly 
and uncharitably, but ignorantly and 
in bad faith, without knowing what you 
have really done and without wishing 
or trying to know this. Often, more- 
over, while you are at your work-bench, 
a crowd of silly and badly behaved 
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urchins called newspapers will hoot and 
make faces at you and draw on the 
walls nonsensical pictures intended to 
wound your feelings and make you 
ridiculous, and I shall tolerate and even 
applaud their antics. Finally, if you 
shall stay with me far longer than do 
most of my workmen and, by reason of 
this long and faithful service, can no 
longer work hard or find work readily, 
when I have done with you I will show 
you the door with no mark of gratitude 
for the past and no provision against 
want for the future.’’ Is it likely that a 
private employer who talked thus and 
whose acts squared with his words 
would get such a workman? And, if it 
isn’t, why should one of our states or 
the nation hope to do better? 

There are two classes of our public 
servants who are treated, in the main, 
as all servants must be treated by a 
master who would be well served. I 
mean our judges and the officers of our 
Army and Navy. We behave to a judge, 
we behave to a military or a naval officer 
as if we expected to find him a man of 
honor, and, in no small measure as a re- 
sult of this treatment, with lamentable 
but comparatively rare exceptions, we 
do find him a man of honor. We safe- 
guard our soldiers and sailors against 
an old age of misery, and men of the 
highest character and capacity willingly 
relinquish the hope of wealth and the 
independence of civil life to thus serve 
us. Although, as yet, a like provision 
for our judges is scandalously far from 
universal, and although their salaries 
amount hardly to a living wage, we yet 
find men worthy of the bench to give 
up for it all the great possibilities of our 
bar. Our courts and our Army and 
Navy are indeed far from perfect; 
neither is our treatment of those who 
preside in the former or who command 
the latter in all respects just to them or 
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worthy of us; but, speaking broadly, we 
deal with these men as though we wished 
the best men for our service, and, again 
speaking broadly, we obtain for our ser- 
vice the best men to be obtained for 
our outlay; indeed it were safe to say 
far better men than the like salaries com- 
mand elsewhere. 

Our judges are far more capable than 
are our legislators to give expression 
and effect to the people’s will; they are 
also more competent and more faithful 
interpreters of what is the people’s will, 
because far less liable to be misled as 
to this by mere outcry from the press 
or the tawdry gabble of agitators; for, 
ever since the days of the Three Tailors 
of Tooley street, the query: “What 
is’ or ‘‘Who are ‘the people’?’’ has been 
matter of debate and often of dispute; 
and, although it has received, for prac- 
tical purposes, many different answers 
in different countries and at different 
times, the legal ‘‘people,”’ that is to say 
that part of the community empowered 
by law to speak and act for the whole, 
has been always and everywhere a 
minority of all the human beings sub- 
ject to the ‘‘people’s” will. Moreover, 
if we look critically and philosophically 
into the genesis of any notable piece of 
legislation, we shall become convinced 
that only an extremely small fraction of 
even the legal people has had any appre- 
ciable or recognizable agency in its pro- 
duction and that what we have described 
as ‘‘the will of the people,” is in reality 
the will of but a few among the indi- 
viduals composing the people. 

In truth, in the human body politic, 
as in the human body physical, develop- 
ment of will power is a specialized func- 
tion. The former has always its hewers 
of wood and drawers of water, to do as 
they are bid like the hands and feet, 
the arms and legs; locomotor ataxia is 
no less a malady in politics than in physi- 
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ology. Other classes are its vital auto. 
mata, working, as do the heart and lungs, 
at their several tread mills, with no 
thought beyond their daily tasks and 
daily needs, yet on whose continued 
labor depends its continued life. The 
hunger for gain of still others among its 
members makes them, like the stomach, 
in seeming blindly selfish and greedy, 
but, under proper control, none the less 
indispensable to its health; like a man, 
a community languishes when it loses 
its appetite. Finally, it has the equiva- 
lent of a brain, the seat of its political 
consciousness and the source of its polit- 
ical will, an organ which, in politics, 
thinks and decides for its whole mass, 

Now, the brain is always a very small 
portion of the organism; even in man it 
is only two or three per cent, although 
its proportionate size grows steadily as 
we ascen the scale of physical being. If 
one man may say truthfully, or with any 
approach to truth, “L’Etatc’est Moi,” the 
state of which he speaks has, politically, 
but the rudimentary brain of a fish or a 
reptile. Unquestionably the political 
brain of the American people is vastly 
more developed; but it is none the less a 
specialized organ and to recognize, in- 
terpret and intelligently obey its dic- 
tates we need the services of true 
experts; we find these in our judges. 

A very singular doctrine has been ad- 
vanced of late years to the effect, in 
substance, that our judges are exempt 
from public criticism, at all events with 
respect to their judicial acts and utter- 
ances. If the newspapers may be trusted, 
a member of the Legislature of a great 
state recently spoke of a resolution of 
censure on a judge as ‘‘anarchistic.” 
There can be little doubt that the germ 
of this curious notion is found in the 
facts that any effort ab extra to influence 
the action of a judge or a jury in a 
pending cause has been always held a 













auto. 
‘Ungs, 
h no 
} and 
inued 


1g its 
1ach, 


> less 
nan, 
loses 
liva- 





any 


lly, 
ra 


YUM 


contempt of court, and that criticism 
of the court may amount to or involve 
an attempt at intimidation or an appeal 
to sympathy. It would be well, in my 
opinion, at least, if these well established 
principles of law were more generally 
respected and more practically enforced ; 
but they furnish no support for the novel 
and extraordinary theory of judicial 
immunity to which I have referred. As 
is said by Mr. Justice Holmes, speaking 
for the Supreme Court, in Patterson v. 
Colorado, 205 U. S. 462: “When a case 
is finished, courts are subject to the same 
criticism as other people.’’ In fact, the 
judges themselves are and ought to be 
courteous but severe and therefore use- 
ful critics of each other. The opinion 
of Mr. Justice Harlan, from which [ 
quoted at the commencement of this 
article, furnishes a striking example of 
just such criticism. 

While, however, it is alike foolish and 
mischievous to ask that our judges be 
exempted from the ordinary incidents 
of public service in a free country, it is 
clearly the duty of every good citizen, 
yet more clearly of every worthy law- 
yer, to protest with all his powers against 
any such detestable device to promote 
judicial servility as the so-called ‘‘re- 
call,” and against an encroachment in 
any form on the absolute and inflexible 
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independence of our judges. God for- 
bid that the day should ever come to 
America when the rights of Americans 
shall be left to be vindicated, the liber- 
ties of Americans shall be left to be 
protected, by a bench made up of men 
“with their ears to the ground!” The 
greatest judge our country ever had 
said in the Virginia Constitutional 
Convention of 1829: — 


Advert, Sir, to the duties of a judge. He has 
to pass between the government and the man 
whom that government is prosecuting — between 
the most powerful individual in the community 
and the poorest and most unpopular. It is of 
the last importance, that in the performance 
of these duties he should observe the utmost 
fairness. Need I press the necessity of this? 
Does not every man feel that his own personal 
security, and the security of his property, 
depends upon that fairness? The judicial de- 
partment comes home in its effects to every 
man’s fireside; it passes on his property, his 
reputation, his life, his all. Is it not to the last 
degree important, that he should be rendered 
perfectly and completely independent, with 
nothing to control him but God and his con- 
science? 


Having thus spoken, John Marshall 
might well add: — 


I have always thought, from my earliest 
youth till now, that the greatest scourge an 
angry Heaven ever inflicted upon an ungrateful 
and a sinning people was an ignorant, a corrupt, 
or a dependent judiciary. 
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[* response to a request from a 

brother lawyer for information 
regarding certain humorous occurrences 
in the dispensation of law by the Su- 
preme Judicial Court of Massachusetts, 
a Boston lawyer recently wrote a letter 
which we are glad to publish, taking 
care to comply with the writer’s pref- 
erence for unanimity: — 


John Jones, Esq., 
Tremont Building, 
Boston, Mass. 
Dear Mr. Jones: — 

The farther one passes on through 
this Vale of Tears, the more one learns 
to give thanks for the saving grace of 
humor. It is given to one who seeks, 
to find, if he only has the divining rod. 
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Even in the dry well of law, humor may 
bubble forth if one in digging for the 
spring use as his implement the pick 
of common sense and discard the subtle- 
ties of too nice analysis. 

Humor in the law is of two kinds, the 
conscious and the unconscious. The 
quality of conscious humor is, unlike 
mercy, somewhat strained, though it 
may be twice blessed; and to that kind 
of humor one needs no pointing star. 
But the unconscious kind, the kind 
that necessarily results from straining 
the law and the facts to meet the appar- 
ent exigencies of justice and to make a 
particular result more merciful than 
general precedents would compel, re- 
quires perhaps a personally conducted 
tour in order to have its ‘delights appre- 
ciated truly. Far be it from me to 
attempt completely to cover this com- 
prehensive subject. I can only try to 
point out a few instances of judicial 
humor as perpetrated by the Supreme 
Judicial Court of Massachusetts in 
recent years. 

At this point I ask permission to 
digress a moment, that I may comment 
on the too evident tendencies of this 
august body, if I may do so without 
seeming unduly irreverent. I admit and 
admire the great knowledge and the 
high purposes of the Court. It is not, 
however, a divinity; it is but a combina- 
tion of human units and as such it must 
and does have a common attribute of 
humanity, to wit, a proneness to err. 
I also concede that the way of a critic 
is much the easiest way, but in Boston 
we are only forbidden to see ‘The 
Easiest Way’’; we still may, if we wish, 
pursue it. With this apology as a pre- 
liminary, I go on to say that I have in 
mind a motto, which, if the Court knew 
itself, it would emblazon on its rescript 
paper. Individually, each member has 
good common sense. Collectively, the 
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Court believes in sacrificing this essen. 
tial attribute to a sense of expediency, 
Believing itself appointed and anointed 
to blaze the path of justice in an untried 
wilderness, it conceives that precedents 
are not for wise men, that what has been 
may perhaps help but must not hinder 
those who are explorers in the realm of 
law, and therefore, in its peregrinations 
in search of justice, its only compass has 
as its magnet merely the collective 
guess of all as to what is expedient under 
the circumstances. 

Moreover, the Court apparently has 
read and remembered the words of the 
bard: “If ’twere well done when 'tis 
done, ’twere well ’twere done quickly”; 
and therefore haste is always regarded 
as of the essence of a decision. The 
Court renders anew the phrase to read: 
‘““Twere well done when ’tis done 
quickly.’’ May I suggest that sometimes 
one may decide in haste only to repent 
at leisure? 

The motto I suggest as appropriately 
expressing the foregoing alleged tenden- 
cies, is 

EXPEDIENCY + EXPEDITION = JUSTICE 


Revenons a nos moutons. It is amusing 
but none the less a judicial fact that 
an eye witness of an accident is one who 
does not see the accident. The case of 
Lewis v. Brotherhood Accident Company, 
194 Mass. 1, conclusively proves this 
otherwise doubtful proposition. Ap- 
parently, a blind man has more possi- 
bilities as a witness than has been here- 
tofore generally supposed. 

The song which says “I’d rather be 
outside a-looking in than inside a-looking 
out’”’ has lost its meaning now, for in 
Nash v. Webber, 204 Mass. 419, the 
Court declares that ‘‘in” is “out.” A 
staircase outside the house is in the house. 
The plaintiff in that case was with the 
“ins” rather than with the ‘outs’ at 
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Some Singular Massachusetts Decisions 


any rate; but what kind of house was 
it she lived in with the staircases all 
topsy-turvy by judicial decision? 

John did not have any children, but 
his father said by will that John’s 
three children should take a remainder. 
Lo! and behold, nothing daunted by 
the creation of man, the Court performed 
a metamorphosis and obtained the re- 
sult that the three non-existent children 
of John should become the children of 
Sister Mary and Brother Ed. Con- 
ception is not alone the prerogative of 
woman; some “old women” evidently 
have the power. See Polsey v. Newton, 
199 Mass. 450. 

A man’s knowledge consists fre- 
quently of those things he doesn’t 
know. A poor innocent express driver 
took a harmless looking parcel to trans- 
port it to the dry city of Lynn. He had 
no right to examine the parcel, he just 
had to take it along with him. It turned 
out to be a fera natura so far as he was 
concerned, for it bit him, since it con- 
tained liquor, and as he was prohibited 
by law from bringing the dangerous 
substance into the respectable city of 
Lynn, he paid a fine for the knowledge 
that he did not have. See Com. v. 
Mixer, Banker & Tradesman, Dec. 17, 
1910. 

Again does it appear judicially that 
we do not know what we do know, for 
in Burr v. Mass. School for Feeble-minded, 
197 Mass. 357, and its complement, 
Friedman v. County of Hampden, 204 
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Mass. 494, we are told that when the 
law says that public officers and agents 
shall obtain security and they don’t 
do it, nevertheless they do it, because 
although they didn’t know the law that 
required them to do it, still they are 
conclusively presumed to have known 
it, and therefore they intended to do, 
and they did do, what they did not do. 
The foregoing sentence is somewhat 
involved, but what can we say of the 
decisions that called it forth? 

Once more the laity stands in awe 
of law when it reads Parrott v. Mexico 
Central Ry. Co., Banker & Tradesman, 
Jan. 14, 1911, and finds that whereas 
the jury was justified in finding that X 
and Y had authority to make an oral 
contract in substitution for a written 
one which they had made, yet so far 
as the defendant’s defense was concerned 
the same X and Y had no authority to 
make the same contract. For ways 
and tricks that are vain and devious, 
the heathen have nothing on our 
esteemed distributors of justice. 

More could be said in like vein, but 
closing time has come, and the curtain 
must be drawn. 

Before we go, let us read for a parting 
lesson the humorous yet exceedingly 
well written article on ‘Three Weeks”’ 
by our beloved Justice Hammond, as 
contained in Com. v. Buckley, 200 Mass. 
346. 

Yours respectfully, 
Xx 














Some Law Clerks That I Have Known 


A LAW SCHOOL COMMENCEMENT ORATION 


By A. M. Barrister, oF THE New York Bar 


Note. — Like many others of the world’s greatest orations, among them some of 


Cicero’s, the present address was never delivered orally. 


The author was unwilling 


to give these valuable thoughts to any one Law School alone, but was persuaded to 
give them to the world at large through the pages of this magazine. 


OUNG men of the Class of 1911: 
When your dean asked me to 
deliver the oration upon this memorable 
occasion he gave me some more or less 
specific instructions. He requested that 
the thoughts which I give you should 
be taken from life and from my actual 
experience, rather than from the distant 
rare atmosphere of idealistic theories. 
But he insisted that the talk should be ele- 
vating though not too lofty, and improv- 
ing though not too tiresome. In looking 
about through my long experience for 
topics that would fill these requirements, 
I passed over the much mooted problems 
of legal ethics that are now often talked 
about; and I passed by the subject of 
disbarment of attorneys which will 
probably never be of immediate impor- 
tance to very many of you; and so I 
passed over many other possible and 
impossible topics for this address. Dur- 
ing my cogitations it occurred to me 
that many of you will leave the legal 
profession before long to become bank 
presidents or book agents, or politicians 
or judges—but before you leave, 
practically every one of you will have 
been a law clerk in an office for a longer 
or shorter period. So I finally decided, 
for your own benefit and for the benefit 
of your future employers, that I would 
introduce you to a few law clerks that 
I have known. You and your dean will 





have to judge for yourselves whether I 
have carried out my instructions. 

The first man we will call Mr. Gay. 
He came from a New York law school 
where they teach a man to pass the bas 
examinations, and he certainly didn’t 
know any more than they taught him. 
He was a very delightful fellow to meet 
and all the girls were crazy about him. 
He wore the best clothes that I ever 
saw on a law clerk and how he paid 
for them I don’t know. Moreover Gay 
was forever going out to dances, recep- 
tions, theatre parties and similar exer- 
cises of the unemployed rich of New 
York. That sort of thing also costs 
money in New York even when one acts 
the part of a sponge, soaking up enter- 
tainment without paying for it. 

Now just between you and me Mr. 
Gay was at that time partially holding 
down a job that paid just $10 per 
week, and the job was pretty nearly 
getting away from him at that. I 
supposed for a while that he was in- 
dependently wealthy and was trying 
to practise law as a pastime. But one 
day he happened to tell me that he was 
wholly dependent upon his wages or 
rather “‘salary’’ as he called it. I was so 
surprised that I involuntarily asked him 
how the devil he managed to pay for 
such elegant clothes on $10 per, to say 
nothing of board and lodging. It is 


















or | 


ay. 
‘ool 


n't 


ye a. ee ee a 














a mystery to me to this day. He was 
always the perfect gentleman around 
the office and might have stayed with 
us if he had only had the slightest brain 
power. I remember one characteristic 
bit of work that well illustrates his 


attainments. I asked him to prepare. 


a complaint, or a declaration, as you 
might call it, in an action against the 
New York Building Company. When 
the finished complaint came to me it 
contained an allegation that the de- 
fendant New York Building Company 
was a corporation duly organized and 
existing under and by virtue of the laws 
of the state of New York. When I asked 
how he knew it was a New York corpora- 
tion he was much injured and said 
it was perfectly obvious from the name. 
Well, one glance at the Corporation 
Directory showed that the New York 
Building Company was a New Jersey 
corporation. But Mr. Gay probably 
never looked beyond the name or out- 
ward appearance of anything. His best 
guess was that by their looks ye shall 
know them. 

Good looks and good clothes, however, 
are not to be jeered at for they really 
are a help. Gay got his job on his 
looks and manners, and he was really 
an ornament around the office. More- 
over he always made a great hit with 
the lady clients, and if we had only 
had enough of that semper mutabilissime 
sort of clientele, I believe we would have 
kept him and made him secretary of 
our Ladies’ Department. Unfortunately, 
however, we had no more lady clients 
than we could possibly help — but I 
will have to tell you about women at 
law some other time when I am feeling 
stronger and when the occasion is more 
suitable for violent expression of feeling. 

Anyway we finally let him go and he 
got a place as secretary or something 
of the sort with a great and elegant 
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corporation, where his job was to orna- 
ment the outer office at a rich mahogany 
desk on a soft green carpet and greet 
the customers. He is no doubt of con- 
siderable money value there and I 
understand he is doing very well. In 
the ordinary law office your good looks, 
fine clothes and elegant manners will 
help some, but to hold your job very 
long you have got to show up some in- 
telligence and a good deal of energy. 
Neither good looks nor fine clothes nor 
elegant manners “produce the goods” 
around the ordinary every day law 
office. 

The next clerk that an almighty and 
austere providence sent to us for our 
sins was Mr. Shirk. He came from the 
same law school as Mr. Gay, but whether 
or not he was gifted with an equal learn- 
ing we were never able to discover. 
His powers, whatever they may have 
been, were restrained and impenetrably 
hedged about by a great and consuming 
fear. A good, strong, vigorous fear is 
all right in its way, provided its way is 
all right. Somewhere in the Scriptures 
I believe it says “the fear of the Lord 
is the beginning of wisdom,”’ and anyone 
who has ever employed prominent 
attorneys can tell you that a fear of the 
law saveth the pocket book. Probably 
we all of us have some great consuming 
fear though few of us can afford to flatter 
ourselves that we have more than a 
beginning of wisdom. I remember one 
of my college friends who had a large 
and terrible horror of ever finding him- 
self so situated as not to have enough to 
eat. As a result he was constantly 
eating while he could. So too, I, myself, 
am constantly consumed with a fear of 
growing so stout that I cannot cross 
my legs or successfully run for a trolley 
car. Owing to that fear and the slender 
rewards of real legal ability my trousers 
have outgrown me and I have to wear 
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a high collar to hide my ever increasing 
Adam’s apple. 

Well, to come back from our digres- 
sion, Mr. Shirk’s great and particular 
fear was that he might do more work than 
he was paid for. His weekly insult, 
as he termed it, was all of $10, and there 
was no possible ground or foundation 
for his fear. None the less it was prob- 
ably stronger because of its very lack 
of solid and reasonable foundation — 
and it showed itself in many forms and 
in various guises, sometimes as to 
quantity of work and again as to quality. 
Our worthy clerk could not be bothered 
to copy letters, write up the register, 
serve papers, or look after small collec- 
tions, because he certainly could not 
be expected to waste his time upon such 
profitless drudgery at $10 per. Nor 
on the other hand could he afford to 
meet the senior partner and a wealthy 
client at the Bar Association rooms 
in the evening to get up a contract — 
he certainly would not be fool enough 
to sell the firm twenty-four hours per 
day for the insignificant sum of $10 
per week. The net result of these 
and similar self-imposed limitations 
upon his work, was that he was kept 
very busy dodging assignments and at 
the same time regretting that there 
was nothing for him to do. If he saw 
the senior partner coming in his direction 
he might assume an important and 
abstracted air and hurry down the hall 
where he would take a drink of water 
and wait till said partner had retired 
tohisden. Perhaps a little later another 
member of the firm might make threaten- 
ing advances in his direction, and he 
would hurriedly grab his hat and 
hasten out to lunch. Or if it didn’t 
happen to be lunch time, as likely as 
not he ran out “to mail a letter” or 
“‘to look up a little matter at the library.” 
We somehow never felt impelled to 
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ask Mr. Shirk to argue any cases jp 
the Court of Appeals and we never could 
afford to raise his salary sufficiently 
to make it worth his while to do the 
sort of work we had for him. All this 
probably weighed on his soul for he 
finally left us. His reason for departing 
was that we didn’t have work enough 
for him and that he thought he would 
best look for a busier office where there 
would be more opportunity for advance. 
ment. 

Ten years have passed and we seldom 
run across our friend Shirk. He lives 
in Brooklyn or the Bronx and is married 
and father of a healthy son. His wife 
does the cooking and baby tending and 
incidentally does a little private tutoring 
to help out the food supply. He himself 
seems to have some sort of a “‘stand in” 
with one of our political police magis- 
trates and is forever defending cases 
before that jurist. Of course he cannot 
afford to do very much work for the 
prices that police court clients can pay. 
But then it is rumored that he does not 
have to do a terrible lot of work to get 
his clients discharged by that particular 
magistrate. Law clerks, like some 
other things known to nature, seem to 
seek their own level. 

Mr. Stillman was our next experiment 
and in many ways he was an excellent 
man. He was not the brightest or 
quickest lawyer that I ever saw but he 
had lots of common sense, considerable 
ability in handling men and was an 
earnest worker. But perhaps he was 
brighter than he seemed, for he never 
talked much and gave us very little 
opportunity to judge him. His great 
specialty was work — from early morn- 
ing till late night he was always working 
hard. We did not have many small 
matters that we could turn over bodily 
to a clerk, and that is probably why we 
really never learned the full extent of 
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our clerk’s abilities. As an assistant 
to look up law or help in court, he was 
not the greatest success. His mark at 
Law School was not high and his efforts 
with the authorities were very laborious 
and not brilliant. On close technicalities 
of the law, or in close discriminations 
of decisions he was almost no help. 
During the two or three years that he 
was in our office he never made any 
serious mistakes nor was he ever of 
much real assistance. We were all 
very fond of him personally and were 
constantly surprised that so conscien- 
tious a worker should be of so little 
real value. 

But the qualities which we needed in 
our clerk are not perhaps the only 
ones out of which a successful lawyer 
can be made. Clients began to retain 
Stillman long before he left us and he 
got so much business of his own that it 
seriously interfered with his attention 
to our work — in fact that was why he 
left us. His growing clientele was a 
real and continuing surprise to me until 
I began to know the service that he 
rendered. Whether his business was 
a trial in court, or was the negotiation 
of a difficult deal involving many differ- 
ing interests, he was almost universally 
and brilliantly successful. He will never 
win a case on technicalities, nor on very 
close points of law but on the other 
hand, he will always work up his facts 
and more obvious law points so thor- 
oughly that he will usually win in 
court or force an advantageous settle- 
ment without resort to difficult reason- 
ing or abstruse distinctions. It may be 
that with our mediocre judges a lawyer 
of only moderate legal ability is at an 
advantage, for perhaps he understands 
the train of thought and the mental 
attitude of the Court better than the 
brilliant and close reasoner on deep 
legal subtleties. 
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At any rate the clients seem to like 
Mr. Stillman and Courts and juries are 
deciding his litigations in his favor. 
He is doing good work and his practice 
is growing not too rapidly, but surely 
and constantly. In a few years he will 
probably pass by us, his former bosses, 
both as to income and quantity of work 
and clients. We can never be partners 
because he doesn’t do business our way, 
but we agree with his clients that some- 
how or other he is a good lawyer and 
if we had work or clients to turn away 
we would turn them towards Mr. 
Stillman’s shop. 

The particular thing which Stillman 
has brought to my mind and has in- 
delibly fixed there, is that a man may 
have the making of a good lawyer 
without being a brilliant student or a 
useful law clerk in our office and without 
having the faculty of looking at legal 
problems in just the way that we do. 

I am not going to tell you about all 
of the clerks we ever had, because some 
of them would not interest you and 
because some of them I am trying hard 
to forget. But there is one more young 
man whom I wish to parade before you, 
and that is Mr. Golightly. He was the 
quickest, cleverest and in many ways 
the most useless man we ever had. 
Whatever he undertook was easy for 
him. In college it was easy for him to 
be a Phi Beta Kappa man and at Law 
School he had no difficulty in making 
the Law Review. At golf he had won 
many prizes, in tennis he had won many 
tournaments and at whist, pool and 
many other amusements he was almost 
an expert. So, too, he was a musician 
of far more than average ability, and I 
believe he could speak fluently in several 
languages. 

We didn’t know all this when we hired 
Mr. Golightly, but we did know enough 
to realize that we were getting an 
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exceptional man. 
he was the quickest man we ever saw 
in running down authorities, in fact he 
was so remarkably fast that at first 
we doubted whether he ever really 
looked at the authorities at all — we 
suspected him of taking his law and 
decisions solely from the digests. In 
these suspicions we were wrong, for 
what he did do was to skim over his 
reading and get the meat out in the 
time that I would be reading the head 
note. 

Now I and all my ancestors have al- 
ways been slow and when I see one of 
these wonderfully quick men, I always 
envy him and at the same time always 
suspect that he is superficial. That, 
I came to feel, was the real trouble with 
our new clerk. If he were told to look 
up the authorities on a particular point, 
he would return in an incredibly short 
time bringing in a few decisions that were 
positive in tone and apparently law. 
Upon being asked if they had been over- 
ruled or modified by any later decisions 
or statutes, he would reply without 
embarrassment, ‘‘Why, I don’t suppose 
so, but I can look that up if you wish.” 
In fact his idea was always “I can look 
that up if you wish,” and sure enough 
he could. But on the other hand, it 
never occurred to him to study and hunt 
out the problems on his own initiative. 
In the two or three years that he was 
with us, I think he never suggested a 
new theory or a new defense, nor a point 
of law or fact that had been previously 
overlooked. 

At first I thought Mr. Golightly’s 
trouble was solely due to inexperience 
and that in a few months he would 
understand and appreciate how labori- 
ously and carefully the modern lawyer 
searches the authorities for support 
upon every point that can possibly come 
up. It is all very well for a brilliant 


We soon found that 





The Green Bag 


man to be somewhat superficial in his 
amusements and at the University, 
but in the law offices that I have seen 
there is little or no room for a superficial 
law clerk. Mr. Golightly never learned 
to take a real and deep interest in the 
work of the office and his quickness in 
getting away at five o’clock even ex- 
celled all his other efforts. I have spent 
hours trying to give myself the reason 
for this brilliant man’s inefficiency. 
Perhaps it was that everything had 
always been so easy for him that he was 
bound to make the law business easy 
also. Perhaps the very breadth of 
his interests and wonderful abilities 
took his mind off the serious business 
of the law. Or perhaps he was merely 
intellectually lazy, or was so impressed 
with the greatness of his powers that he 
hesitated to waste his energies on any 
work that might ultimately prove to 
have been unnecessary. I have never 
solved the problem. When we turned 
him loose on a new job he went over it 
with such speed that he only touched 
the high places. We would then have 
to lead him back over the whole ground 
and point out all that he had overlooked 
and assure him that we really would like 
to have him look up this and that point 
in addition to the ones that he had 
regarded as important. If we held his 
hand and told him what to do he could 
do it with a speed and ability that I 
have never seen surpassed. But we 
had something else to do than lead 
around and direct a law clerk, and any- 
way the process was a bore and we were 
not receiving salaries for acting as Mr. 
Golightly’s assistants. 

I have been interested to follow Mr. 
Golightly’s work since he left us to start 
in for himself, and I hoped that he 
could treat his clients’ affairs with a 
greater thoroughness than he did ours. 
He has never had a great practice but 
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must have a considerable private in- 
come, for he lives in delightful surround- 
ings and spends his winters in the South 
and summers abroad — practising law 
in between vacations. You will see his 
name in the papers in connection with 
golf and tennis but he never goes into 
the great tournaments, being entirely 
content to shine in the lesser affairs. 
So there you have my best appreciation 
of the quickest and cleverest man that 
I have ever run across in the law — 
he was delightful but useless. 

You may wonder why I have given 
you only fault finding accounts of law 
clerks — the reason is simply because 
I have never found the perfect law clerk. 
So now in closing this commencement 
address, which is already too long, let 
me tell you some of the characteristics 
of my ideal of a law clerk. Iam not 
going to try to go over in detail all the 
elements that make up such an unseen 
and perhaps impossible person, but I 
confine myself to the four most important 
ones. 

First. He should have good clothes 
and attractive manners like Mr. Gay, 
so that he will be ornamental about 
the office and pleasing to the clients 
who happen to see him. 

Second. He should be a constant 
and steady worker like Mr. Stillman, 
so as to help maintain about the office 
an atmosphere of business and busyness. 
But his work should not be for looks, 
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but rather with an aim at thorough pre- 
paration, and with a knowledge that in 
the end careful and perfect preparation 
is worth more than all else in the legal 
practice of to-day. 

Third. He should have a breadth of 
experience and culture, and a quickness 
of intellectual powers that we saw in 
Mr. Golightly. On sudden calls and 
hasty jobs, that sort of quickness of 
thought and agility of mental processes 
is of the utmost value. 

Fourth. Most important of all, the 
young man should have an overpowering 
interest in the firm’s business about 
which he is employed. That should be 
his interest in life for the time being and 
the interest should be so strong that no 
social engagements nor personal busi- 
ness can impair it. He should have the 
employer’s interest constantly at heart, 
from the smallest item of office expense 
or office arrangement up to and includ- 
ing the firm’s most difficult and impor- 
tant legal matters. Such a man will 
not dash for the elevator as the clock 
strikes five, nor will he hesitate to work 
and study half the night at the Bar 
Association. He will never be afraid 
that he may do more work than he is 
paid for—but no such clerk could 
last very long, because we would very 
quickly insist upon his becoming a 
member of our firm and then we would 
have to start the clerk hunt all over 
again. 





The Right to Change One's Name’ 


UDGE JAMES E. WITHROW of 

the St. Louis Circuit Court, who 

recently passed on a question which in- 
~ TSee 22 Green Bag 282. 


volved the right of a person to change 
his name, has collected some interesting 
data on the ways in which such changes 
can be brought about. His conclusion is 
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that the law places no obstacle in the 
way of any one wishing to change his 
name, provided such a change does not 
interfere in some way with the rights of 
others, and that, while the change may 
be made informally, under the common 
law, a statutory process is desirable for 
the sake of supplying an authentic 
record. 

According to the data which he gives, 
there are six ways in which the names 
of persons have been changed. The 
first change of name on record took 
place by divine command, when the 
name of Jacob was changed to Israel. 
“Thou shalt not be called any more 
Jacob, but Israel shall be thy name. 
And he called him Israel.”” (Genesis, 
xxxv, 10.) 

The second method, and possibly the 
most common, is under the common law. 
In this connection, Judge Withrow says 
that as far back as historical records go, 
people have changed their names when 
they they have seen fit. Many illus- 
trious men have done this for various 
causes; among them Napoleon I., who 
wished to hide from the French his 
Italian origin, and altered the name 
Buonaparte to Bonaparte. The ances- 
tors of the Duke of Wellington were not 
Wellesleys, but Colleys. The baptismal 
name of Gen. Grant was Hiram Ulysses. 
He changed it after he entered West 
Point to Ulysses Simpson Grant. In 
like manner Grover Cleveland was origi- 
nally Stephen G. Cleveland. Honoré de 
Balzac was born a Guez, which means 
beggar, and he grew to manhood under 
that name. The practice common among 
actresses of adopting a pseudonym to 
conceal their family names is well known. 

The method of changing names by 
legislative enactment is one of the safest, 
but slightly cumbersome. In this con- 
nection the judge said : — 

“Prior to 1864 the Legislature of Mis- 
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souri passed numerous acts changing 
the names of both adults and children, 
and declared minors to be of full age, 
to enable them to make contracts. The 
last change of name made by the Mis- 
souri General Assembly was that of 
Augusta Shilling to Augusta Winter, 
February 15, 1864. She was also de- 
clared to be the lawful heir of .Charles 
and Mary Winter at their request.” 

The method of changing names by 
decree of court is considered by Judge 
Withrow to be the most satisfactory. 
It is very little trouble, and leaves a 
record that will effectually prevent dis- 
putes as to identity. 

“What would be sufficient to warrant 
the ordering of a change would depend 
very much upon the grounds alleged in 
the application and the facts of each par- 
ticular case. 

“Inasmuch as prior to the passage of 
this act a common law change of name 
was valid in this state, and the statute 
does not provide that a change not made 
in conformity therewith shall be void, a 
change may still be made by either 
method. 

“The statutory method is no doubt far 
the most desirable, because it is speedy, 
definite and a matter of permanent rec- 
ord, and can easily be proved even after 
the death of all contemporaneous wit- 
nesses. For instance, take the case of 
a man who had acquired the title to real 
estate under the commonplace name of 
Adam Swineflesh. Having become tired 
of that appellation, either because he has 
suddenly struck oil or otherwise pros- 
pered beyond his expectations and does 
not deem his name sufficiently dignified 
or euphonious, or because he has unfor- 
tunately been required to serve a term 
in some penal institution, he concludes 
to make a change without invoking the 
aid of the court, and assumes the more 

distinguished cognomen of Madero Diaz. 
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“Having made no record of the change, 
when he concludes to sell his property he 
may experience some difficulty in satis- 
fying a would-be purchaser as to his 
identity.” 

In commenting on the change that 
occurs in a woman’s name on her mar- 
riage, the judge observes that this is 
really by process of law, since it becomes 
amatter of legal record. ‘The ladies,’’ he 
adds, ‘‘always reserve the right to change 
their names or their minds at pleasure.” 

In cases where a woman obtains a 
decree of divorce, the court, on her 
request, is required to make an order 
changing her name to that of any former 
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husband, or to her maiden name, if she 
desires. 

Judge Withrow’s conclusion is that 
“the well-defined road to a change of 
name, marked out by the statute, is 
ordinarily much safer and more desir- 
able than the dim pathway of the com- 
mon law.” 

“It is well settled, however,” he adds, 
“‘both by the elementary writers and the 
adjudicated cases, that, in the absence 
of fraud or injury to the rights of others, 
a person may change his name at pleas- 
ure and transact business and execute 
contracts, sue and be sued in any name 
he may assume.” 





UDGE EMORYSPEER of the United 
States District Court for Georgia 
presided recently at the remarkable and 
lengthy trial of four citizens of Pulaski 
county, William Chauncey, Luke Du- 
pree, John Ross Rodgers and Joan 
Horne, charged with the crime of 
peonage. The defendants had for their 
counsel the Attorney-General-elect of 
Georgia, who used such language in 
his uncomplimentary references to the 
negroes in the case as to bring upon 
himself the displeasure of the court. 
The facts will impress many of our 
readers as singular. Two negroes, Clyde 
and Maud Wimberly, burglarized the 
home of one Bill Talmadge, taking 
six plates and other articles of small 
value. Talmadge asked Judge Pearce 
of the city court of Pulaski county 
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what he had better do about it, and 
was advised to swear out a warrant, 
which Talmadge accordingly did, though 
the burglary was committed by his 
wife’s own daughter and son-in-law. 
Judge Pearce also told Talmadge that 
as his wife had died and he did not need 
the stolen articles, he might well accept 
money from the culprits and drop the 
charges, and suggested that he notify 
the justice of the peace and the bailiff 
to let the matter drop if he were paid. 
Accordingly, an officer named Harp, 
accompanied by one Hunt, called at 
the plantation on which the negro couple 
were employed, armed with Talmadge’s 
warrant for their arrest. The owner of 


the plantation, Dupree, met them, 
learned their business and in response 
to appeals from the negroes to save 
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them from going to jail, reluctantly 
paid over $34 to the officer on the 
assurance that Clyde’s mother and 
brother would be responsible for the 
debt. 

After that there was some conflict in 
the evidence as to whether Clyde 
and Maud worked as hard as they should 
have on their crop. One witness said 
that Clyde would report his crop “as 
clean as the big road,” and another 
testified that he was seen asleep in the 
“jam” of the fence. However, Dupree 
insisted that his two croppers had not 
done their work properly and decided 
that they should go to jail for what they 
owed him. He swore out a warrant 
under the Georgia labor contract law, 
charging them with cheating and swind- 
ling and failing to work. 

Clyde and Maud accordingly went 
to jail. Rodgers, the jailer, loses the 
warrants and has no entry of their 
names on the jail books. He calls on 
Dupree and the latter says he is willing 
for anybody to have the prisoners for 
$100. At the end of eight days, the 
negroes get out of jail through the 
kind intervention of one Chauncey, 
who advances the necessary money to 
Dupree and sets them to work to satisfy 
the debt which he has transferred to 
himself. 

On these facts Chauncey, Dupree, 
Rodgers and Horne were indicted for 
conspiring to commit the crime of 
peonage; Chauncey having warned the 
negroes that they must stay in his 
employment to work out an illegal debt 
to himself, Dupree having deprived 
them of their personal liberty to collect 
what he claimed they owed him, Rodgers 
having held them in jail without right 
and released them for a consideration, 
and Horne having served, without 
reading it, the warrant through which 
Dupree placed them in jail. 
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Judge Speer’s charge to the grand 
jury was notable as a recital of the 
history of the federal District Court of 
Georgia and as a discussion of the 
crime of peonage, from which we select 
the following interesting passage: — 

“To abolish slavery and involuntary 
servitude has been for centuries the 
loftiest task of the enlightened, the hu- 
man and the far-seeing. It existed 
generally among nations in their primi- 
tive condition. “The early law of Rome, 
while prohibiting contracts of usury, still 
gave the legal creditors the speedy 
remedy of dividing the carcass of their 
debtor and selling him and his family 
into slavery.’ The slavery of white 
men once existed in England. You will 
recall in the majestic, historic novel 
of ‘Ivanhoe’ how Gurth, the swineherd, 
is described as wearing the metal collar 
indicating that he was the thrall, or 
slave of Cedric, the Saxon. The charac- 
ter, while fictitious, is typical of the 
conditions of slavery as they existed in 
the days of Richard the Lion Heart, 
and for years afterward in that wonder- 
ful land whence we draw our own laws, 
and where, in the familiar lines of 
Tennyson : — 

“Freedom broadened slowly down from pre- 
cedent to precedent. 

“The great men who framed our re- 
public, while the greatest of them were 
slave-holders, almost to a man were 
opposed to the institution of slavery. 
Many of them manumitted their own 
slaves, and others predicted the calami- 
ties the institution would bring upon our 
country. Indeed, the fact that the 
British King obliged the Americans to 
receive shipments of African slaves 
was incorporated by Mr. Jefferson in 
his first draft of the Declaration of 
Independence as one of the reasons why 
we should sever all connection with 
Great Britain. Mr. Jefferson, John 
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Adams, Benjamin Franklin, James Madi- 
son, Alexander Hamilton and Patrick 
Henry, among the most illustrious of 
the patriots and sages of the Revolution, 
all deprecated the principle of the 
system, and Mr. Jefferson, who has been 
rightfully termed ‘The Father of Democ- 
racy, declared that in the presence 
of the institution he trembled for his 
country when he remembered that God 
was just. This great man was indeed the 
author of that clause of the ordinance of 
the government of the great Northwest 
territory, which had been ceded by 
Virginia to the United States, which 
included the territory of the states of 
Ohio, Indiana, Illinois and much else, 
which forever prohibited the introduc- 
tion of slavery into that portion of our 
country. In the very acme of our own 
great Civil War — ‘The Brothers’ War,’ 
as it has been called by a gifted Southern 
writer — after that loftiest type of 
Southern manhood, Robert E. Lee, 
had overthrown the massive armies 
of the union on the blood-stained snow 
of Fredericksburg, the incomparable 
Southern chieftain set free and sent 
across the river and into the Northern 
lines the slaves which had been be- 
queathed to his family by the will of 
George Washington Park Custis, the 
adopted son of Washington, and the 
father-in-law of Lee. By one stroke 
of the pen, the Czar of Russia struck the 
shackles of serfdom from millions of his 
subjects. But never, even when slavery 
was rife everywhere, would the consti- 
tutional law of any government justify 
a private individual or individuals in 
seizing upon the person of any one to 
whom they had no title as a slave and 
under threats or actual force hold and 
work the victim to advance the avarice, 
or the gain, or the necessities of the 
wrongdoer. The Southern people, when 
it existed, might justify slavery because 
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it was authorized by law, but peonage in 
a certain sense is not only slavery with- 
out authority of law, but in absolute 
violation of law. 

“The usual expedient, as I have been 
informed, is for the person who desires 
the services of the laborer, who has 
either broken his contract or been guilty 
of other misbehavior, to swear out a 
warrant and take the prisoner before a 
justice of the peace, have him bound 
over to the next term of the court, go on 
his bond or secure him bail, and then in 
a compulsory way take the man to his 
farm or plantation and compel him to 
labor. Sometimes after a prisoner has 
been convicted, the fines are paid by a 
person desiring the labor of the convict; 
the convict is then taken and compelled 
to work out the fine. Other pretexts 
are used, as the indictments and convic- 
tions in the records of the court will 
show, to unlawfully obtain possession of 
persons accused of crime, and under the 
abuse or misuse of the process of the 
courts in one way or another to hold 
them in involuntary servitude, and com- 
pel them to work out a debt thus con- 
tracted. This is all utterly violative 
of law; everybody concerned in it is 
guilty except the peon himself. 

“There is no power in a private per- 
son, under guise of settling a criminal 
case, to imprison or otherwise deprive 
any person of his liberty for the pay- 
ment of a debt, whether that debt is for 
a fine imposed by a court, or for ad- 
vances in the usual course of farming 
operations, or for any other debt of any 
other character. Imprisonment for debt 
is abolished in the state of Georgia. 
Such imprisonment, and deprivation of 
liberty, would be false imprisonment 
under the Georgia law, and, if the facts 
conform to the definition of the offense 
of peonage, and satisfy the jury that the 
charge of peonage is true, it is peonage 
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under the statute and Constitution of the 
United States. The consent of the per- 
sons thus arrested and imprisoned, and 
thus worked to pay such debt, is no sort 
of defense to peonage, if it be otherwise 
proven. It is sometimes attempted to 
justify these facts because Georgia has 
made a contract labor law, but the con- 
tract labor law of Georgia does not 
authorize imprisonment at the will of 
private persons.” 

During the conduct of the trial Felder, 
counsel for the defense, used language 
which Judge Speer thought appealed 
to race prejudice in an effort to 
influence the jury. The following collo- 
quy interrupted his address to the jury 
summing up the evidence: — 

The Court— Mr. Felder, don’t you 
think the future Attorney-General of 
the state of Georgia can spare us this 
“nigger, nigger, nigger’? It sounds 
so unworthy of a great court of justice, 
and so unworthy of your own position 
at the bar to be alluding to these poor 
unfortunate creatures constantly in the 
lowest terms of degradation. 

Mr. Felder — Your Honor, please. I 
think I know my duties and rights as 
a lawyer, an American lawyer practising 
in an American court. 

The Court— The Court thinks you 
are exceeding those rights, and if you 
continue on this line and insist upon 
using this language, which is nothing 
but an appeal to the lowest race 
prejudice, I am very much afraid I 
will have to sever your relations, not 
only in this case but in all cases in 
this court. I do not believe the Amer- 
ican judiciary will tolerate the use of 
such language in the presence of a 
court of justice on the part of a gentle- 
man who as a condition precedent to 
his admission to the bar has sworn to 
support the Constitution and laws 
of the United States. Now, I do not 


wish to do anything of the sort, but 
I do beg of you to use the language 
of which I know you are capable, the 
language of a cultivated gentleman, 
and save us that never ending “nigger, 
nigger, nigger.” I want you to act 
as becomes a lawyer in this court. 

Mr. Felder — 1 submit I am doing 
that. 

The Court — The Court thinks other- 
wise. 

Mr. Felder did not press his claims 
any further. The Providence Journal, 
reviewing the incident, has expressed 
the opinion: “This lawyer is the Attor- 
ney-General-elect for Georgia. It seems 
that he has learned something to his 
advantage for sustaining the dignity of 
the office, assuming that the state courts 
will not permit him to forget the lesson 
in good behavior imparted by the 
federal Judge.” 

In his address to the grand jury 
Judge Speer had offered such clear con- 
siderations regarding the law of peonage, 
and the facts adduced during the trial 
are so free from ambiguity, that the 
reader will jump to the conclusion that 
a clear case was made out by the prose- 
cution. Not so the jury. 

The taking of evidence occupied 
several days, the trial being one of 
unusual length, and the Court’s charge 
summing up the evidence was so com- 
prehensive and clear as should have 
been of the utmost help to the jury in 
forming an intelligent judgment. Yet 
the verdict was for acquittal, and the 
effort to crush out of existence certain 
unfortunate institutions in Georgia has 
failed. 

The charge of the Court, however, 
contained a ruling that the Georgia 
contract labor law was unconstitutional, 
and this may be a partial victory. After 
devoting considerable attention to the 
crime of compounding a felony, com- 
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mitted by accepting money to sup- 
press a prosecution, the Court said in 

“It is said that under the law of 
Georgia that where a laborer has re- 
ceived advances and fails to work, or, I 
believe, to use the expression ‘abandon 
the crop,’ an arrest is proper. Can it 
be fairly insisted that these people had 
abandoned their crop? Is a crop aban- 
doned because it is grassy, and because 
the plowman on more than one occasion 
is seen to sleep in the daytime? Do you 
recall Sidney Lanier’s poem, ‘We are 
mightily in the grass’? The proper 
corrective for that is the eye of the 
master, and according to the testimony 
of Dupree, he did not go to the field 
for two weeks at a time. And where 
is the proof of abandonment? But if 
they did abandon the crop, I now sol- 
emnly, in the performance of my duty asa 
judge of the United States courts, and 
injobedience to the direct mandate of 
the Supreme Court of the United States, 
the final arbiter of disputed questions 
under our Constitution and laws, declare 
to you that the labor law of Georgia 
which makes the laboring class of our 
people, black and white, amenable to 
penalties and procedures which are not 
imposed on people engaged in other 
occupations, is unconstitutionally null 
and void, and is no defense to an arrest 
sought to be justified thereby, for such 
abandonment. 

“But if the labor law of Georgia was 
of force, it was not observed. There is 
no provision in the law which authorizes 
a settlement of criminal cases thereunder 
for the benefit of private parties. An 
attorney for the defense has stated that 
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it is constantly done in the superior 
courts. Surely not with the assent of 
the judges of those elevated and most 
important tribunals. The fruits of the 
crime belong to the public and not to 
individuals. If Clyde and Maud com- 
mitted burglary, the people of Georgia 
were entitled to the labors of the one on 
the public roads, and of the other on the 
prison farm. If they committed cheat- 
ing and swindling, likewise the fruits 
of their labor belonged to the people 
of Pulaski County and not to Dupree. 
This whole transaction is utterly ab- 
horrent to law, and if, as claimed, it is 
constantly done, the investigation here 
will at least inform the judiciary and the 
people of Georgia of how the public 
by private, and as we have seen criminal 
graft, is being deprived of its right to the 
application of the labor of criminals 
to the public welfare. ... 

“You should try this case, gentlemen, 
with the same conscientious carefulness, 
the same unswerving integrity as if a 
manly young farmer, with his Saxon 
blood mantling his cheeks, his pride of 
race gleaming through his clear eyes, and 
his lovely young wife had been the peons 
save these two humble Africans. They 
are perhaps the very least of God’s poor 
unfortunate creatures, but has not the 
Blessed Master said to us ‘even as ye 
have done it unto one of the least of 
these, my disciples, ye have done it 
unto me’? 

“Remember that your clear-sighted 
countrymen, and that the all-seeing 
eye which in the exquisite metaphor of 
the Scripture we are told watches the 
sparrows as they fall, is regarding your 
action.” 





HE publication of two important 
series of translations of European 
treatises in this country has been begun, 
and when these series are complete the 
legal learning of the Continent will for 
the first time be in a fair way to become 
a permanent and indispensable element 
of the education of the American lawyer. 
One of these sets of books is that known 
as the Modern Legal Philosophy Series, 
edited by a committee of the Association 
of American Law Schools, in which 
translations of Korkunov and Gareis 
have already been published, and those 
of notable works by German, French 
and Itatian jurists are about to appear. 
The other one, to which we here advert, 
known as the Modern Criminal Science 





1 Modern Theories of Criminality. By C. Ber- 
naldo De Quiros of Madrid. Translated from the 
second Spanish edition by Alfonso de Salvio, Ph.D., 
Assistant Professor in Romance Languages in 
Northwestern University. With an American 
preface by the Author, and an introduction by W. 
W. Smithers, Esq., of Philadelphia, Secretary of the 
Comparative Law Bureau of the American Bar Asso- 
ciation. Modern Criminal Science Series, v. 1. 
Little, Brown & Co., Boston. Pp. xxvii, 249 (index). 
($4 net.) 


Criminal Psychology: A Manual for Judges, 
Practitioners and Students. By Hans Gross, 
J. U. D., Professor of Criminal Law at the Uni- 
versity of Graz, Austria, formerly Magistrate of the 
Criminal Court at Czernovitz, Austria, Editor of the 
Archives of Criminal Anthropology and Criminal- 
istics.’ Translated from the fourth German edition 
by Horace M. Kallen, Ph.D., Assistant and Lec- 
turer in Philosophy in Harvard University. With 
an American preface by the author, and an intro- 
duction by Joseph Jastrow, Ph.D., Professor of Psy- 
chology in the University of Wisconsin. Modern 
Criminal Science Series, v. 2. Little, Brown & Co., 
Boston. Pp. xx, 492-+ 22 (appendices and index). 
($5 met.) 


Crime: Its Causes and Remedies. By Cesare 
Lombroso, M.D., Professor of Psychiatry and 
Criminal Anthropology in the University of Turin. 
Translated by Henry P. Horton, M.A. With an 
introduction by Maurice Parmelee, Ph.D., Assistant 
Professor of Sociology in the University of Missouri, 
author of “Principles of Criminal Anthropology,” 
etc. Modern Criminal Science Series, No. 3. Little, 
Brown & Co., Boston. Pp. xlvi, 451+ bibliog- 


raphy and index 27. ($4.50 net.) 
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Series, is issued by the Committee on 
Translations of the American Institute 
of Criminal Law and Criminology, and 
the three volumes here noticed are to be 
followed by others by Saleilles, Ferri, 
Tarde, Bouger, Garofalo and Aschaffen. 
burg. In both cases the attempt is 
to set before the American reader the 
best specimens of contemporary Con- 
tinental philosophical or _ scientific 
treatises. 

Gratifying as the publication of these 
translations must be, this feeling of 
pleasure is accompanied by one of painful 
wonder, regarding the mysterious causes 
which thus far have rendered all this 
literature accessible only to the few. 
The most obvious explanation is that the 
powers of the American legal scholar, 
who in acumen is scarcely the inferior of 
his European confrére, have thus far 
been largely absorbed in the task of 
mastering an intricate body of case law 
of his own country, quite as recondite 
as the majestic system of Roman law, 
and that when he has had the desire to 
look beyond this national horizon, he 
has turned to England first of all for 
guidance, and derived from the native 
land of the common law most of his 
knowledge concerning the profounder 
problems of jurisprudence and legisla- 
tion. Why English scholars have so far 
ignored contemporary Continental 
writers as unconsciously to belittle the 
importance of their work would not be 
easy to explain, but we Americans, 
influenced as we are by English discus- 
sion, owe the peculiar provincial turn 
given to juristic philosophy in this 
country chiefly to these English in- 
fluences, whereas normally we should 
have absorbed not only all the best that 
England has produced but the ripest of 

















ee On 
stitute 
7, and 
to be 
Ferri, 
affen- 
pt is 
¥ the 
Con- 
Ntific 





these 
gz of 
inful 
auses 
this 
few. 
t the 
olar, 
or of 
; far 
k of 
law 
idite 
law, 
e to 
, he 
for 
tive 
his 
ider 
isla- 
far 
ntal 
the 
be 
ins, 
us- 
urn 
his 
in- 
uld 
hat 
of 





asennad 


The Modern Science of Criminology 


France and Germany likewise. We may 
now, at last, be at the beginning of a 
wholesome cosmopolitan tendency which 
will eventually lead to the production of 
theoretical and scientific work in America 
worthy to rank with that of European 
philosophical jurists. 

In countless ways the problems of 
law are intertwined with those of the 
social sciences, but in no field is this 
dependence more strikingly apparent 
than in that of the criminal law. A 
sound system of criminal law can exist 
only with the principles of the science 
of criminology as its foundation. The 
science of criminology thus has an 
immediate practical usefulness, in help- 
ing to solve the numerous problems of 
the indeterminate sentence, probation 
and parole, criminal insanity and juve- 
nile delinquency which are being agitated 
on every hand, and in assisting the de- 
velopment of a humane penal system 
which shall not merely reflect the senti- 
mental prejudices of society, but shall 
be based on inexorable scientific facts. 

The first volume in the Modern 
Criminal Science Series is the best 
existing Spanish work on criminology, 
first published in 1898, and its value con- 
sists not in the independent theories of 
the author, which he in fact chooses to 
repress, but in the exposition of recent 
history of the various elements which 
have been uniting to form the new 
science of criminology. De Quiros re- 
views the work of leading writers par- 
ticularly of France, Spain and Italy. 
Of German investigation he has little 
to say. His summaries are brief, being 
designed to extract only the meat of 
each theory considered. His criticisms 
are not copious, but adequate to present 
his materials in orderly perspective, 
and while his book suffers somewhat 
from desultoriness of treatment and 
inattention to minutiz, the section 
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on the present status of criminology is 
illuminating, and the writer, inclining 
neither to the position of the anthro- 
pologists nor of the sociologists, but 
fusing the two tendencies after the 
fashion of the best thinkers of Italy 
and France, is able to set forth a fairly 
good interpretation of the goal and 
methods of the science. At the same 
time, he approaches the subject from the 
standpoint of the Latin race, and to 
round out the discussion the idealistic 
philosophy of Germany might require 
to be noticed; at all events, a little 
more of Teutonic thoroughness in work- 
ing up his materials would have increased 
the value of his treatise. The book 
serves admirably, however, as an intro- 
duction to the series, and will be prized 
for its bibliographical information. 

The writer does not overrate the 
claims of that criminal anthropology 
which, starting a generation ago in Italy, 
Austria and England in the works of 
Lombroso, Benedikt and Maudsley, 
is gradually adjusting itself to normal 
relations with the science of which it 
forms a part. The name of Lombroso, 
he tells us, will form a landmark in 
history. His work has given rise to 
many opinions, many favorable, many 
unfavorable, and everywhere to great 
interest. ‘‘In spite of errors and hasty 
conclusions, the book contains pages of 
real value, which will survive and be 
recorded in the future digest of science. 
Its future merit, however, will consist 
in having influenced thousands of men 
to unite in the study of a subject of 
supreme importance.’”’ Its importance, 
he says, is seen in the fact that attention 
is centred in the study of the nature of 
the delinquent as one of the chief factors 
in the revision of modern criminal law. 

These observations would suggest 
that De Quiros is a believer in a specific 
criminal type, distinguished by psychic 
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_or somatic characteristics. He does 
say that if one should say that the de- 
linquent is the sameas other men, “he 
must surely have a more complicated 
conception of human nature than that 
represented by simple free will.” 

The question of the existence of 
distinct criminal types is of course 
bound up with that of the action of 
social factors, and if the latter have 
great importance it must be more 
difficult to indicate general character- 
istics common to criminals in the mass. 
The sociological theories have thus 
viewed the criminal in an altogether 
different light from Lombroso and 
writers adopting his method, and the 
socialistic theorists, to whom De Quiros 
devotes a section, have carried this 
tendency to an extreme, treating crime 
solely as a social phenomenon. Colajanni 
maintains that there is a direct relation 
between economic misery and crime. 

That De Quiros does not go so far as 
this in the sociological direction is plain. 
He disagrees with Colajanni’s emphasis 
on the economic factor; the relations 
between this factor and criminality, 
he says, are not yet definitely known. 
Of Bouger’s “Criminality and Economic 
Conditions,’’ which is to appear later 
in the Modern Criminal Science Series, 
he remarks that it is based more on 
the opinion of the author than on facts. 

Where, then, does the author belong, 
and what is his position with reference 
to the question of distinct criminal 
types? He himself tells us that the 
polemic waged around this question 
whether the criminal is born so or made 
so “‘completely fills the history of the 
modern theories of criminology.’”’ And 
the seriousness of this problem De Quiros 
apparently fully realizes, approaching 
it with the caution becoming the truly 
scientific investigator and modestly 
refraining from any  over-confident 
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assertions. Speaking of the. markeq 
anti-Lombrosian tendencies that have 
developed in Germany particularly, he 
seems to side partly at least with the 
German writers, including Aschaffep. 
burg, whose ‘‘Crime and its Repression” 
is also scheduled to appear in this series, 
“According to Sommer, even if there 
be no criminal type in the Lombrosiap 
sense, it does not follow that there does 
not exist a born or endogenous delinquent, 
as the Germans have called the individual 
oranthropological factor of the Italians,” 
Therefore Sommer can say that Aschaf- 
fenburg has “placed in relief the basis 
of that doctrine which rests on the 
endogenous origin of crime.” 

This non-committal position of the 
author is much to his credit, and it 
makes it impossible to class him with 
the extremists of either the anthropologi- 
cal or the sociological school, though he 
evidently leans toward the theory of 
criminal types. The problem, he says, 
is essentially that of human personality, 
thus recognizing its complexity. 

Criminal anthropology, as he remarks, 
has been the chief factor in revising our 
conceptions, but De Quiros perhaps 
fails to lay sufficient emphasis on the 
origin of the attitude of modern penology 
partly at least in the perception that 
the criminal is the victim not only 
of inherent forces but of those 
operating upon him externally from 
society. Besides the anthropological 
factor, another that has been changing 
our penological conceptions, he says, 
is that tendency, so complex in its 
origin as to be difficult to describe, 
which leads toward the goal of penal 
tutelage substituted for punishment. 
These two factors need to be combined, 
he tells us, for criminal anthropology 
without the principle of penal tutelage 
leads to a crude or indifferent penology, 
while the penal tutelage movement, 





The Modern Science of Criminology 


without anthropology, degenerates into 
a barren sentimentalism. 

The title of Professor Gross’s work is 
misleading, for ‘“‘Criminal Psychology” 
suggests the psychology of the criminal. 
As a matter of fact the book is concerned 
with the psychology of the witness, 
rather than of the criminal. Instead of 
giving a German view of the methods of 
the science of criminology in general, 
it is concerned only with the practical 
application of psychology by those who 
have to do with the administration of 
the criminal law. In contrast with the 
style of treatment adopted in Sefior 
De Quiros’ treatise, that of Professor 
Gross is extremely thorough, and so 
copious in illustration as to furnish 
most agreeable reading. 

The writer’s learning is vast, and he 
draws upon an enormous fund of 
illustration, in his voluminous discussion 
of factors entering into the mental 
states of judges, jurors, experts and 
witnesses. Correct observation of out- 
ward expression is of great importance. 
The physical signs of character must 
be closely studied in examining witnesses, 
differences between man and woman 
must be admitted, allowance must be 
made for the influences of heredity, envi- 
ronment and temperament. Much atten- 
tion is paid to mistakes of the senses, and 
to the psychology of error in its innumer- 
able phases. Accuracy of representation 
in women and children is comprehen- 
sively considered. 

The volume is in two parts, the first 
dealing with “The Subjective Con- 
ditions of Evidence (The Mental Ac- 
tivities of the Judge)” and the second 
with “Objective Conditions of Criminal 
Investigation (The Mental Activity of 
the Examinee).” The style of the 
book may be illustrated by quoting a 
passage typical of the thoroughness 
with which by-paths are explored: — 
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“Everybody, I might say, knows the 
convincing quality that may lie in the 
enormous leathery fist of a peasant. . . . 
We feel that we have here to do with a 
man who is honest, who presents him- 
self and his business as they are, who 
holds fast to whatever he once gets 
hold of, and who understands and is 
accustomed to make his words impres- 
sive. And we gain this conviction, not 
only through the evidence of honest 
labor, performed through years, but 
also through the stability and determina- 
tion of the form of his hands. 

“On the other hand, how often are 
we filled with distrust at the sight of a 
carefully tended, pink and white hand 
of an elegant gentleman — whether be- 
cause we dislike its condition or its 
shape, or because the form of the nails 
recalls an unpleasant memory, or be- 
cause there is something wrong about 
the arrangement of the fingers, or be- 
cause of some unknown reason. We 
are warned, and without being hypno- 
tized regularly discover that the warn- 
ing is justified. Certain properties are 
sure to express themselves: coldness, 
prudence, hardness, calm consideration, 
greed, are just as indubitable in the 
hand as kindness, frankness, gentleness 
and honesty. 

“The enchantment of many a femi- 
nine hand is easily felt. The surrender, 
the softness, the concession, the refine- 
ment and honesty of many a woman is 
so clear and open, that it streams out, so 
to speak, and is perceivable by the 
senses. 

“To explain all this, to classify it 
scientifically and to arrange it serially, 
would be, nowadays at least, an un- 
scientific enterprise. These phenomena 
pass from body to body and are as 
reliable as inexplicable. Who has never 
observed them, and although his atten- 
tion has been called to them, still has 
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failed to notice them, need not consider 
them, but persons believing in them must 
be warned against exaggeration and 
haste. The one advice that can be 
given is to study the language of the 
hand before officially ignoringit; not 
to decide immediately upon the value of 
the observations one is supposed to 
have made, but to handle them cau- 
tiously and to test them with later 
experiences.” 

In choosing Lombroso’s ‘‘Crime: Its 
Causes and Remedies” the Committee 
on Translations made a wise selection. 
The first volume of ‘L’Uomo Delin- 
quente,’”’ published in 1876, was de- 
voted chiefly to his doctrine of the 
“born criminal,’ and aroused much 
criticism of his one-sidedness. In the 
second voiume he dealt with other 
types of criminal — the pseudo-criminal, 
the criminaloid and the habitual crimi- 
nal — and thus showed himself to attach 
by no means exclusive importance to 
the born criminal. As he grew older 
his doctrine broadened itself in another 
direction, for while in the first edition 
of “L’Uomo Delinquente” he distin- 
quished but one type, the atavistic, 
in later editions he partly rejected the 
atavistic theory of crime, and came to 
view degeneracy as the cause of congeni- 
tal criminality. This theory is assailable 
because of the looseness with which the 
term ‘‘degeneracy” is employed and 
because the doctrine does not rest upon 
a firm biological foundation. At the 
same time, as Professor Parmelee says 
in hisable introduction, “this recognition 
of degeneracy as a cause of crime has 
made Lombroso’s doctrine more catholic, 
so that it is much easier to connect the 
criminal with the social and physical 
conditions out of which he has evolved.” 

The present work is largely concerned 
with the social causes of crime, and 
it presents a summary of Lombroso’s 
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views in their later phase, when he. had 
partly outgrown the tendency to over- 
emphasize his anthropological doctrine 
of the ‘“‘born criminal.”” The work is 
instructive on this account, and helpful 
to a fair estimate of Lombroso’s position, 
and its utility is also to be found in its 
extended treatment of penological mat- 
ters. It is a much more representative 
and useful exposition of Lombroso’s 
philosophy, for the American criminolo- 
gist, than his “Criminal Man.” 

Nevertheless it should not be supposed 
from the attention here devoted to 
social factors, that Lombroso’s original 
position has been so completely modified 
as to place him in the ranks of the 
sociological school, or to convict the 
anti-Lombrosian criminologists of Ger- 
many of ignorance of his actual opinions. 
Nor can it be said that De Quiros be- 
trays any misinformation in classing 
him with the anthropologists rather than 
with the sociologists. For Lombroso’s 
doctrine, however strongly he may 
emphasize social factors, is built up 
around a congenital criminal type as 
its centre. His theory of such a type is, 
no doubt, partly scientific and partly 
a product of the brilliant imagination of 
an enthusiast singularly ill equipped, in 
knowledge of biology, psychology and 
pathology, for the task to which he 
applied himself with such marvelous 
assiduity. As time goes on only what 
is true in his system will come to stand 
out in sharp relief against a background 
of false generalization, and he will be 
esteemed more for his convenient classi- 
fication, his keen analysis of individual 
cases, and his wonderful divination of 
some new truths, than for the soundness 
of his inductions or the harmonious 
proportions of his theory. 

Accordingly the first part of this 
book, which deals with ‘The Etiology 
of Crime,” though frequently illuminat- 
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ing and always suggestive, cannot be 
accepted as trustworthy in its analysis 
of the causation of crime. Lombroso, 
in his interpretation of the various 
factors, necessarily treats them with 
partialities and prepossessions that 
spring from the very nature of a mind 
carrying to an extreme the preference, 
characteristic of the Latin race, of the 
objective and concrete to the subjective 
and ideal. A physiological conception 
overshadows and dominates his whole 
philosophy, and to avoid the perplexities 
of sociology he too frequently takes 
refuge in ill digested statistics. 

The second part, dealing with “Pro- 
phylaxis and Therapeusis of Crime,” 
discusses possible ‘“‘penal substitutes,” 
meaning measures designed to decrease 
or suppress crime, and here the treat- 
ment is unskilled, garrulous and natve, 
the author lightly disposing of problems 
which require deep study, and offering 
cocksure judgments on questions of 
political science and economics which 
often reveal a striking absence of ripe 
knowledge and keen discernment. He 
succeeds only in showing the possibilities 
of an interesting field of inquiry. 

“Synthesis and Application,” the third 
and concluding part, is the most satis- 
factory section of the book. In it he 
develops his views on penology, from 
the fundamental idea that penalties 
must be designed not for the punishment 
of the individual, but for the protection 
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of society. Naturally he proceeds on 
the assumption that a minimum of 
interference with the freedom of the 
criminal is desirable, and his views on 
the general topics of the indeterminate 
sentence, probation, detention of the 
criminal insane, and the humane treat- 
ment of occasional offenders in general, 
are right to the point and are made to 
seem more practical by reference to 
penal methods actually employed which 
illustrate his theories. In dealing with 
specific crimes the writer may some- 
times be too bold in expressing novel 
ideas, but his general position is sound. 
His evident disposition to minimize 
the wrongfulness of prostitution, abor- 
tion, and infanticide perhaps springs 
from an ill-considered contempt for 
moral conventions which really originate 
in the effort of society to perpetuate and 
protect the family. Here, as elsewhere, 
the individualistic and realistic cast of 
his mind seems to reveal itself in an 
unfavorable light. In less than a hun- 
dred pages he is not able to give very 
comprehensive study to the more specific 
problems of modern penology, but the 
moral elevation of the concluding chap- 
ter on symbiosis, pleading for the utili- 
zation of the forces of crime by employing 
them in co-operation with other factors, 
to advance the welfare of society, atones, 
despite an indefiniteness of form, for 
many defects of a brilliant though 
superficial performance. 





The Incapacity 


RITICISM of the judiciary, if 
just, is desirable, and the main 





1“The Judiciary and the Administration of the Law.” 
45 American Law Review 481 (July—Aug.). 


of the Judiciary’ 


causes for contemporary criticism of the 
bench, in the opinion of Everett V. Abbot 
and Charles A. Boston, have been a num- 
ber of deteriorating influences which 
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have been at work in lowering the stand- 
ards of the courts. Among these in- 
fluences are ‘‘the absence of a fixed 
standard in the selection of the judici- 
ary; the overturning of ancient legal 
concepts with only a tardy substitution 
of newer and clearer modes of thinking; 
and the sudden increase in the mass of lit- 
igation — co-operating with the natural 
frailties of human nature, carelessness, 
prejudice, and even corruption.” 

The two authors sent out 350 circu- 
lars asking for replies to certain ques- 
tions with regard to conditions in the 
several states. The inquiries were ad- 
dressed to leaders of the bar, political 
scientists, commissioners on uniform 
state laws, and other lawyers whose 
opinion would be likely to be unbiassed. 
Replies were received from a majority 
of the states, and though only about 
16 per cent of the recipients answered, 
almost all the replies came from law- 
yers in active practice and of high stand- 
ing, some being of national reputation. 
“Their judgments bear the mark of care- 
ful and conservative statement and not 
one of them seems to be the expression 
of a radical, or even of an aggressive, 
spirit of reform.” 

Positive dissatisfaction with the admin- 
istration of the law in nineteen states was 
expressed. In the case of five other 
states, Connecticut, Georgia, Michigan, 
New York and South Carolina, there 
appeared to be a difference of opinion. 
Satisfaction with conditions in Arkansas, 
Florida, Maine, New Hampshire and 
West Virginia was expressed. 

Many interesting replies came from 
correspondents. Many suggestions for re- 
form, for example,‘‘came from New York, 
such as a differentiation of the work of 
the courts (as is done already in New 
York County) by the institution of neg- 
ligence calendars, commercial calendars 
and other calendars, presided over by 


different judges; a corrected procedure, 
having adequate machinery for reaching 
results at the earliest practicable moment, 
the abolition of unnecessary technicali- 
ties and refinements, the total abolition 
of legislative interference with procedure 
and the entire separation of the judicial 
from the legislative power, with the 
absolute power in the judiciary to regu- 
late procedure.” 

After summarizing some of the replies 
the authors continue: — 

“We chose no malcontents or rabid 
reformers or fanatics or recognized 
agitators, but confined ourselves to 
prominent and leading lawyers, to their 
supposedly intelligent and hard working 
juniors, to studious political scientists, 
and to commissioners on uniform state 
laws, and this is what we find by them 
charged against present members of 
the judiciary :— 

“Intellectual and other incapacity; 
bad personal habits; improper politi- 
cal activity; proneness to play politics; 
absence of a sense of obligation to 
their office, to the legal profession, 
to the public; that the judges confine 
themselves too closely by legal techni- 
calities; that they hold cases too long; 
that they are lazy; that they are domi- 
nated by local influence; that they are 
lacking in legal ability, or are of less 
than average ability; that they are un- 
duly active for re-election; that they 
permit delay ; that they are temperamen- 
tally unfit; that they are influenced by 
the judges in review of whose decisions 
they sit; that they misuse their patron- 
age; that they are of mediocre or inferior 
quality; that they are guilty of con- 
duct worthy of criticism; that they are 
grossly unfit (one complaint of unfitness 
because of habitual drunkenness was 
made); that their individual judicial 
conduct has been the subject of scandal; 
that they are subject tocorrupt influence; 
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that they wilfully disregard the rights of 
individuals; that they are guilty of 
excessive zeal; that they are of un- 
due temper; that they have too great 
regard for their personal friends; that 
they are susceptible to outside influ- 
ences; that they misconceive their 
function; that they are partial to 
certain classes of litigants, notably 
large corporate and financial interests; 
that they are under the control of leg- 
islators or politicians, or are influenced 
by political considerations; that they 
do not command respect or confidence; 
that they are inferior or second-rate men 
or of a low order of ability; that they 
are not the best lawyers, nor lawyers of 
the highest standing; that the best mem- 
bers of the profession will not take 
judicial position; that they are physi- 
cally feeble; that they are intellectually 
weak; that they are ignorant of the 
procedure of their courts; that they de- 
part from it; that they decide individual 
cases and not the law; that they are not 
well seasoned; that they have not the 
judicial temperament; that they lack 
robust courage and independence; that 
the elective judiciary is not satisfactory; 
that they abuse the poor; that they pay 
too great heed to the technicalities of 
procedure; that they are weak in grasp- 
ing and holding to legal principle and 
for that reason their decisions are often 
conflicting with each other and most un- 
satisfactory in that they give poor rea- 
sons for a correct decision; that it is a 
common remark that you cannot tell what 
the next decision of the court on the same 
point is going to be, and the case law is 
in a chaotic state; that they decide cases 
justly enough, but their opinions are 
written with such a feeble grasp of legal 
principle that one cannot extract any 
rule of law from them (and this of a su- 
preme court); that the opinions show 
a lamentable feebleness both in Eng- 
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lish style and in logical and lawyer-like 
reason; that local and minor judges are 
subject to insidious political influences; 
that the character and calibre of minor 
judges is deplorable, and that the minor 
justices are unfit. 

“‘Now it must not be understood that 
these complaints all come from one lo- 
cality, or that many of them were 
made of the judiciary of any one state, or 
that in general they were considered to 
apply to all of the judiciary of a locality, 
or that all of them are of equal weight 
and importance, but the sifting and col- 
lection of all the specific complaints re- 
sulted in this rather horrible display of 
shortcomings among members of the ju- 
diciary. Generally speaking the judici- 
ary is elective, and these are the kind 
of men whom, it seems, the people have 
elected as judges. It cannot be said that 
these faults characterize the entire judi- 
cial system of any single commonwealth, 
they merely exist within it, and are a 
part of the machinery of justice with 
which is lodged the power to punish for 
contempt and to which is due the tradi- 
tional respect for the ministers of the 
law, which we give to or withhold as we 
please from the executive or legislators 
but must perforce yield to the judiciary 
and their decrees. 

“It lightens the darkness of this dis- 
mal picture to know that from Mass- 
achusetts comes the assurance that the 
judiciary are of absolute and unques- 
tioned integrity, and of the highest intel- 
ligence and judicial ability; that from 
Indiana, though every voter, however 
ignorant, has the constitutional right 
to practise law, comes the statement 
that no canons of judicial ethics are 
necessary, and that Indiana has no 
better citizens than her judges — that 
they are honorable and intelligent and 
have the confidence of the bar; that in 
New Hampshire there is no criticism of 
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the bench; that in Connecticut the judi- 
ciary has the confidence of the bar; that 
in Texas, while there is no Mansfield 
or Marshall, there are no inferior judges, 
that their character is never impugned, 
that they are honest and upright; that 
in Pennsylvania, except the minor judges 
they are generally upright and honor- 
able; that in Kentucky, as a rule, their 
judges are considered honest; from Iowa 
that they are for the most part honest; 
from Missouri that it is the system rather 
than the judiciary which is at fault, and 
that the criticism of the judiciary is fre- 
quently unfair; and from Tennessee that 
the judiciary are not incapable.” 

After presenting this somewhat de- 
pressing mass of testimony, the writers 
go on to suggest steps in a possible re- 
form. They favor, first, a formulation 
of canons of judicial ethics; secondly, 
improved methods of selecting judges, 
to insure their being those of highest 
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calibre at the bar; thirdly, improvement 
of procedure; and fourthly, elevation 
of the standard of judicial thinking, 
On this last point the authors say :— 
“‘We can recognize that the courts 
have been struggling in the dark quite 
as much as the bar, indeed, by reason of 
an inefficient bar, and that, being hu. 
man, they, too, have often been in error, 
In other words, we can recognize that 
judicial decisions, even by courts of the 
last resort, may be wrong and ought to 
be changed, not by statute but by 
judicial decisions. Subject to rights 
acquired upon the faith of erroneous 
decisions, it should be regarded by the 
profession and by the courts themselves 
as entirely proper for an advocate to 
point to judicial error in any decision 
which may be cited against him and to 
secure a reconsideration of any decision 
by submitting a respectful and lawyer- 
like argument in support of his position.” 





HOLLAND'S JURISPRUDENCE 


The Elements of Jurisprudence. By Thomas 
Erskine Holland, K.C., of Lincoln’s Inn, Chichele 
Professor of International Law and Diplomacy, 
D.C.L. and Fellow of All Souls College, Oxford. 
11th edition. Oxford University Press, American 
Branch, New York. 9th ed. Pp. xxv + 427 + 23 
(index). ($2.50.) 


HILE the author of this well- 
known treatise is now living, and 

the first edition of his book appeared as 
late as 1880, the ‘‘Elements of Jurispru- 
dence’ begins to look a bit out of per- 
spective. It would be interesting to know 
what position is to be assigned to it ten 
or twenty yearshence. While Professor 
Holland is commonly classed with a 
school of juristic theory that is retreat- 
ing before the advance of what Professor 
Pound feels forced, for want of a better 


Reviews of Books 






name, to call “sociological jurispru- 
dence,”’ there seems to be something 
apart from the method of the “‘analyti- 
cal” jurist which stamps this treatise 
with a distinctive character of its own, 
and the future may possibly inquire how 
it was’ that Professor Holland mistook 
the “grammar” of the law for its logic, 
and principles solely of description and 
arrangement for elemental principles. 
The narrow sense in which he uses the 
term “jurisprudence” will also be likely 
to excite growing wonder. Professor 
Holland has outlined a scheme of ar- 
rangement, he has classified principles 
and shown their interrelations, he has 
cleared up with marked perspicacity the 
obscurity and inexactitude of legal ter- 
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minology. But he is like the botanist 
who would undertake to write a volume 
on the classification of plant forms, 
without seeking to arrange actual plants 
in their proper places in such a classi- 
fication, or like the teacher of Greek 
who would develop a theory of moods 
and tenses without teaching the con- 
jugation of verbs. If his book had been 
called simply an ‘Introduction to Juris- 
prudence” discovery of its restricted 
method would occasion less surprise. 

There can be no doubt that the title 
“Elements of Jurisprudence,” suggest- 
ing a broad scope for the treatise, com- 
bined with the inclusion of a large 
amount of concrete material regarding 
legal principles examined with reference 
to substance as well as to form, has 
created much confusion and misunder- 
standing with regard to the nature of 
the book. It is only on close examina- 
tion that this concrete material is seen 
to be used solely for purposes of illus- 
tration, and that the book deals not with 
the law but with its formal attributes. 
As soon as this is perceived, the miscon- 
ception disappears and the work is 
assigned its true place in the proleg- 
omena of the science of law. 

Of the ‘‘analytical” school it is widely 
believed that they sought, by a use of 
the comparative method, to set forth 
principles of a general system of law 
common to countries of advanced civi- 
lization, and this impression has also 
led readers to misunderstand Professor 
Holland’s treatise, the object of which is 
really to set forth, not principles of law, 
but their nomenclature and syntax, and 
thus his discussion yields no actual re- 
sults in the way of knowledge either of 
law or of the objects it seeks to attain. 
Consequently one looks in vain for a 
comprehensive application of the “‘ana- 
lytical” method. 

The eleventh revised edition, published 
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in 1910, testifies to the vitality of this 
treatise, but in spite of the author’s 
contention that he is treating of “‘juris- 
prudence” purely and simply, with no 
qualifying adjective, it is impossible to 
suppose that the narrow sense in which 
he uses the word ‘“‘jurisprudence’”’ will 
ever come into general acceptance, or 
that his labors will influence future 
writers on legal science in its higher 
forms to neglect the ideal content of the 
law, on the one hand, or its phenomenal 
attributes as a product of social forces 
on the other. So transitory a position 
has already been left behind. 





HOW TO DISPOSE OF ONE’S 
PROPERTY 


Post-Mortem Use of Wealth; Including a Con- 
sideration of Ante-Mortem Gifts. Legal Point of 
View by Daniel S. Remsen of the New York Bar. 
Ethical Point of View by Felix Adler, Charles F, 
Aked, James J. Fox, David H. Greer, Newell Dwight 
Hillis, F. De Sola Mendes, Henry W. Warren and 
David G. Wylie. G. P. Putnam's Sons, New York 
and London. Pp. 126 + 5 (index). ($1.25 met.) 


" T-MORTEM Use of Wealth” 
is a very readable and suggestive 
little volume, and it will be of value to 
the man who is thinking of making a will 
and also to the lawyer who is called on 
to advise upon such matters. The 
author has sufficient experience and 
learning to give the general lawyer 
many helpful suggestions that he will 
find difficulty in running across else- 
where; and at the same time the thoughts 
are put in such clear terms that they 
will be fully and readily understood and 
appreciated by the layman. 

The book is not meant to be a treatise 
on how to draw wills or a complete 
description of the different methods of 
disposing of property after death. It 
rather tells us of many considerations 
that should be kept in mind by the man 
who is making provision for the use of 
his wealth after his death, and that 
should be kept in mind by such man’s 
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legal adviser. Those considerations 
cover both the method of disposition 
and tthe selection of beneficiaries. The 
author leaves very much to the legal 
adviser and to the wealth owner, for 
obviously the best methods of disposi- 
tion and the best selection of bene- 
ficiaries will hardly be the same in any 
two cases. If one wishes to be told 
exactly what he should do with his 
property upon his death, and precisely 
how he should do it, this book will not 
satisfy him. It assumes, correctly, we 
think, that practically all men are seri- 
ously interested in the use to which 
their property, whether great or little, 
is to be put after their death. Whether 
one leaves everything to his widow, or 
divides his property between his several 
children, or establishes some _ chari- 
table foundation, he does it only after 
serious and mature consideration. And 
to all those who are seriously consider- 
ing such problems the present volume 
will furnish excellent food for thought. 
On the ethical side of the question the 
book is rather slight. The author has 
left that part to eminent divines of 
various beliefs, but as we read what they 
have to say we are forced to conclude 
that perhaps less eminent personages 
might have given us a deeper and a more 
thoughtful treatment. The reason for 
asking these men to write about the 
ethical side of disposition of wealth 
after death, doubtless was that their 
profession and habits of thought fitted 
them especially to give us helpful ideas 
in that direction. Unfortunately, how- 
ever, the minister of the gospel probably 
is so concerned with the post-mortem 
disposition of the immortal soul that he 
devotes comparatively little attention to 
the post-mortem use of wealth. We 
wish that Mr. Remsen with his large 
experience and deep understanding had 
written on the ethical side himself in- 
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stead of leaving it to others whom he 
modestly deemed more competent. 

On the whole, we heartily commend 
this small volume to all who are con. 
sidering the disposal of the property 
that they cannot take with them to the 
next world. This means that we com- 
mend it to practically everyone for it is 
our experience that there are very few 
people indeed but have at least a little 
of this world’s goods whose manage- 
ment they desire to continue even after 
they have left for heavenly realms be- 
yond. 


ANT COMMUNITIES 


Ant Communities and How They Are Governed; 
A Study in Natural Civics. By Henry Christopher 
McCook. Harper & Brothers, New York and 
London. (1909.) Pp. xvii, 304 + bibliography 9 
and index 7. ($2 net.) 


ROM Dr. McCook’s popular ac- 
count of the habits and social life 

of ants, the mind not learned in natural 
history will discover that these beings, 
in their subdivision of labor, their com- 
plete devotion to the collective welfare 
of the community, their engineering skill, 
their tender care of their own dependents, 
and their peaceable communal existence 
unruffled by dissensions or violence of 
any sort, come as near to dwelling in a 
state of civilization, in the human sense, 
as we can conceive it possible for any of 
the lower forms of animal life to attain. 
From the author’s interpretation of 
those characteristics of ant life which 
are not so clearly defined objectively, 
and which may be a matter of opinion, 
one is led to infer that ants must have 
some degree, at least, of the power to 
reason, that they communicate with 
one another by some means analogous 
to language, that they live under a gov- 
ernment in which crime and outlawry 
never arise and force is never exerted to 
enforce any custom or regulation, that 
the authority of the state seems to be 
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exercised by no particular individuals, 
that they have no institution of individ- 
ual property, and that their life affords 
a perfect example of communism and of 
the political and economic equality of 
all members of a socialistic state. 

If the latter conclusions are candidly 
surveyed, albeit from the standpoint of 
the ill-informed reader, there may be 
reasons to doubt whether the life of 
ants is so destitute of individualism, and 
whether the comparison to a socialistic 
colony can be so closely drawn. One 
thing seems certain: namely, that the 
dependent males, which perform none of 
the work of the community, and have in 
comparison with the queens and workers 
only a vestige of brain tissue, are in the 
position of an inferior caste. Sover- 
eignty, then, would appear to reside 
either in the queens, who, as a matter of 
fact, do not appear to direct the affairs of 
the group, or in the female workers, who 
seem to co-operate en masse without any 
individual leadership. Moreover, the 
gentleness which ants show toward one 
another, and the voluntary submission 
of ants to the collective will, scarcely 
justify the inference of the want of any 
means of discipline or of the absence of 
a system of customary law sanctioned 
by force. Among ants, as among all 
other beings, the anarchistic, highly 
developed state is an unthinkable con- 
tradiction of terms. 

The lawyer will read this book with in- 
terest, seeking parallels between the life 
of ants and human society, but while he 
will discover many instances of the appar- 
ent existence of laws, he will find among 
ants no individuals fit to be described 
as law-givers. The remarkably devel- 
oped altruistic instincts of ants, and 
their perfect solidarity, seem to render 
them unnecessary, but the mystery is 
how they can perform such wonderful 
feats without leaders. 
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GILMORE ON PARTNERSHIP 


Handbook of the Law of Partnership, including 
Limited Partnership. By Eugene Allen Gilmore. 
Hornbook Series. West Publishing Co., St. Paul. 


HIS new Hornbook is not a new 
edition of the well-known George 
on Partnership, but a successor to it; 
for the most part entirely re-written. 
Like other books in this series, it is in- 
tended primarily for students, and its 
citations, while including the leading 
cases, are not exhaustive. The aim of 
the author, as stated in his preface, was 
to make a clear and definite statement 
of the leading principles. This he has 
done with admirable clearness, and in this 
will be found the great merit of this book. 
The subject of partnership, which 
should be essentially simple, has been 
made exceedingly complicated by the 
failure of the courts to recognize the 
practice of merchants and the insistence 
of judges on the application of techni- 
cal, legal principles derived from two or 
three different sources which different 
judges, from time to time, thought to 
be applicable to this subject but which, 
in fact, were entirely foreign to it. The 
result is a hopelessly inconsistent body 
of law which can be unified only by the 
code which the Commissioners on Uni- 
form State Laws will soon complete. 
Professor Gilmore’s lucid statement of 
the existing law will clarify our concep- 
tions of the subject, and will aid an un- 
derstanding of any code that may be 
enacted. 





BOOKS RECEIVED. 


ECEIPT of the following new books is ac- 
knowledged:— 

Maryland under the Commonwealth: A Chronicle 
of the Years 1649-1658. By Bernard C. Steiner, 
Ph.D., Associate in English Historical Jurispru- 
dence. Johns Hopkins University Studies in His- 
torical and Political Science, Series 29, no. 1. Johns 
Hopkins Press, Baltimore. Pp. 178 (index). ($1.25.) 

The Dutch Republic and the American Revolue 
tion. By Frederick Edler, M.Dipl., Ph.D. Johns 
Hopkins University Studies, series 29, no. 2. 
Johns Hopkins Press, Baltimore. Pp. 252 (index). 











Arniicles on Topics of Legal Science 
and Related Subjects 


Armaments. ‘Navies as International Fac- 
tors... By A. T. Mahan, U.S.N. North Amer- 
ican Review, v. 194, p. 344 (Sept.). 

“The question for the United States, as regards 
the size of its navy, is not so much what it desires 
to accomplish as what it is willing or not willing to 
concede. For instance, we have shown plainly 
that we are unwilling to concede anything as 
regards the control of the Panama Canal, even 
to discuss the right to fortify it. The Monroe 
Doctrine, too, is only a claim to maintain secu- 
rity for that which we possess. In no sense does 
it propose to add to our holdings. How far is 
the country prepared to be obliged to concede on 
these points, because unready to maintain them 
by organized force?” 


Assignments of Choses in Action. ‘Gifts 
Inter Vivos of Choses in Action.’’ By George 
P. Costigan, Jr. 27 Law Quarterly Review 326 


(July). 
“Whatever the theory of decision adopted — 
whether the power-of-attorney theory of Pro- 
fessor Ames or the theory of Fortescue v. Barnett 
(3 M. & K. 136) misapplied in Edwards v. Jones 
(1 My. & Cr. 226) and Milroy v. Lord (4 De G.F. 
& J. 264) that the assignor has done everything 
that he need be asked to do to effectuate the 
gift —the English courts should hold, as Pro- 
essor Jenks contended that the English law really 
is, that a consideration is not necessary for the 
validity of the assignment of a chose in action, 
whether the assignment is of a legal or of an 
equitable chose, and whether it operates under 
the Judicature Act or outside of that act. There 
should be a return to the state of the law ex- 
pressed in Lord Carteret v. Paschal (3 P. Wms. 
197,199) in 1733: ‘And first it was admitted on 
all sides that if a man in his own right be en- 
titled to a bond, or other chose en action, he 
may assign it without any consideration.’ Such 
is in general the law in the United States.” 


Choses in Action. See Assignments. 


Comparative Jurisprudence. See Marriage 
and Divorce. 


Criminology. ‘Reform of the Criminal Law 
in Germany.” By Dr. Adolf Hartmann. 2 Jour- 
nal of Criminal Law and Criminology 349 (Sept.). 

“Out of the darkness of the past we see in 
Germany the first dawning of a new day of 
humanity. In Germany today it is lawful to 
release a convicted prisoner on good behavior 


after one year, if at least three-fourths of his 
term have expired. The totals of prisoners re- 
leased by administrative boards have been lamen- 
tably small, but are increasing every year. The 
law under which this is done, it would seem, 
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will turn out to be the way in which the indeter. 
minate sentence will unconsciously be adopted 
in Germany.” 

“Malingering among Criminals.” By G, 
Frank Lydston, M.D. 2 Journal of Criminal 
Law and Criminology 386 (Sept.). 


“My experience leads me to believe that the 
malingering of convicts is in itself a manifesta- 
tion of incapacity — of a lack of physical and 
moral fibre. The unstable nervous equilibrium 
of the criminal results in a craving for sympathy, 
and a craving more particularly for diversion 
from the monotony of prison life.” 

See Penology, Police Administration, Self- 
Defence. 


Direct Government. ‘The Working of 
the State-Wide Referendum in Illinois.” By 
C. O. Gardner. Political Science Review, v. 5, 
p. 394 (Aug.). 


The state-wide referendum “has defeated 
directly some very desirable legislation, and has 
accomplished the same end indirectly by pre- 
venting the submission of other measures because 
of the recognized futility of obtaining their 
adoption.” 


“Statement No. 1.”’ By Burton J. Hendrick. 
McClure’s, v. 37, p. 505 (Sept.)- 


“The people have absolutely destroyed the 
old political machine. To what extent, however, 
has the popular method improved the character 
and efficiency of Oregon’s public men? On this 
point there is no occasion for unbounded enthu- 
siasm. ... Whatever faults we may find in 
Oregon’s public men, however, the fact remains 
that, for the most part, they are of a higher cal- 
ibre than any the state has had before.” 


“Law-making by the Voters.” By Burton 
J. Hendrick. McClure’s, v. 37, p. 435 (Aug.). 


An optimistic account of the initiative and 
referendum in Oregon, viewed as means of free- 
ing the people from the power of the political 

sses. 


Employers’ Liability. See Workmen’s Com- 
pensation. 


Federal and State Powers. ‘Expansion 
of Federal Powers.’’ By Francis L. Smith. 17 
Virginia Law Register 337 (Sept.). 

“The right of the federal government to con- 
demn land in this state hie ge. should never 
have been recognized, much less sanctioned, 
for it is in derogation of the sovereign attributes 
of the Commonwealth and an invasion and the 
destruction of her most sacred rights. . These 
questions are of intense moment, not only to 
Virginia, but to every state in the Union.” 
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XUM 


Freedom of Speech. ‘Obscene Literature 
and Constitutional Law in America.” By J- 
Andrew Strahan, 36 Law Magazine and Review 
459 (Aug.). 

“We may suggest that if the Constitution of 
the United States does not permit Congress to 
forbid the publication of indecent literature, the 
sooner it is altered the better for the morals of 
that country.” 

Freedom of Trade and Occupation. ‘‘Prin- 
ciples of Liability for Interference with ;Trade, 
Profession or Calling.’”” By Sarat Chandra 
Basak. 27 Law Quarterly Review 290 (July). 

At the outset the writer propounds the ques- 
tion, ‘Is interference with trade or occupation a 
new ground of liability, or does it form a = 
of the well-recognized heads of Torts?” he 
answer to this question is postponed to the end 
of the article, when the nature of the liability 
shall have been thoroughly studied. In this first 
instalment there is only a study of the grounds 
on which leading cases have been decided, in- 
cluding Lumley v. Gye, Allen v. Flood, Mogul 
Steamship Co. v. Mc Gregor, and others. 

See Monopolies. 

General Jurisprudence. ‘‘The Develop- 
ment of a Scientific View of Law.” By Edward 
Lindsey. 45 American Law Review, 513 (July- 
Aug.). 

“The interest awakened in the ancient nations 
of the East by the arch@ological discoveries in 
Babylonia, Egypt and Palestine has ensured 
some attention being paid to their laws. Here 
again the Germans are in the lead as witness the 
names of Kohler, Peiser, Winckler, Meissner, 
Schrader, Strasmaier and others; though of 
pees equal value is the work of Revillout, 
ppert, Scheil, Stevenson, Pinches, King, Thu- 
reau-Dangin, Radau and Harper among many 
scholars at work in this field. 

“The extension of the field of these historical 
studies prepared the way for a study of the laws 
of all the peoples of the earth asa necessary foun- 
dation for the discovery of the history and 
growth of legal institutions in general. This step 
seems to have been taken, however, only in Ger- 
many. Judge Albert H. Post of Bremen pro- 
— such a study and for it the title of Ethno- 
ogical Jurisprudence. .. . 

“Complementary to the historical method. . . 
we have the anthropological, only awaiting a fur- 
ther application to legal studies. The fruitful- 
ness of the historical method foreshadows what 
we may expect from the anthropological. To- 
py they furnish the basis for a science of 

Ww. 


See Legal Education. 

Gifts. See Assignments. ‘ 

Government. ‘Government by Judiciary.” 
By L. B. Boudin. Political Science Quarterly, 
v. 26, p. 238 (June). 


Written to disprove, step by step, Justice Lur- 
ton’s argument in the North American Review 
(23 Green Bag 77) that the Constitution was in- 
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tended to invest, and did in fact invest, the judi- 
ciary with power to annul legislation on the 
und of unconstitutionality. ‘‘To say,” in the 
ace of numerous decisions of the Supreme Court, 
“that our courts do not exercise any legislative 
power, seems like adding insult to injury.” 

“Constitutional Developments in Foreign 
Countries during 1910.” By W. F. Dodd. Polit- 
tcal Science Review, v. 5, p. 418 (Aug.). 

Dealing with developments in the suffrage sit- 
uation in Norway and Italy, the enlarged auton- 
omy of Alsace-Lorraine, the progress of pop- 
ular political institutions in Russia, Portugal, 
Greece and China, the setbacks to proportional 
representatives in France and Switzerland and 
the lation of industrial combinations in 
Australia. 

Australia. ‘The Legal Interpretation of the 
Constitution of the Commonwealth.” By A. 
Berriedale Keith. 12 Journal of Comparative 
Legislation, pt. 1, p. 95 (July). 

A penetrating study of the Australian con- 
stitution in the light of judicial decisions inter- 
preting it. 

India. ‘The Government of India.” By T. 
H. Boggs. Political Science Quarterly, v. 26, p. 290 
(June). 

A descriptive account of the government of 
India, with some reference to its history. The 
writer thinks that ‘the extension of Indian po- 
litical reforms ought to be cautious and deliberate 
for in India there is no notion of representative 
or elective government except among a relatively 
small number of educated men.” 

See Direct Government, Federal and State 
Powers, Local Government, Regulation of Rates. 

Hindu Law. ‘Indian Law and English Leg- 
islation.”” Justice C. Sankaran Nair. Contem- 
porary Review, v. 100, p. 213 (Aug.). 

“Our Indian judges have not the traditionary 
instincts of the English lawyer, who regards law 
as a living and growing organism; and in their 
hands, therefore,'the law has a tendency tobecome 
not progressive, but re-actionary. It is a matter 
of common observation that almost all the rules 
of Hindu law in favor of progress were laid down 
by English judges against the protest of Indian 
judges of great eminence. That English judges 
have not yet succeeded in stopping the conse- 
cration of young girls to prostitution in temples, 
and that they hesitate to enforce the provisions 
of the Penal Code and root out the institution of 
dancing girls by treating their usages as immoral, 
is perhaps one of the latest concessions to Indian 
judicial opinion.” 

Judiciary Reform. See p. 535 supra. 

Labor Questions. ‘Organized Labor’s At- 
titude Toward Industrial Efficiency.”” By Prof. 
John R. Commons. American Economic Review, 
v. 1, p. 463 (Sept.). 

“The trade-unionist has merely secured 
power to do what the others would like to have 
done. I know of one huge ‘trust’ which suc- 
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ceeded long ago in driving out organized labor, 
but which finds in all of its shops an inexplicable 
arrangement that prevents any man from earn- 
ing more than a certain amount of money at 
piece rates. Perhaps scientific management and 
the bonus system would break down this apparent 
conspiracy, but I should expect it to recover after 
the men became familiar with the new devices. 
Nothing is more surprising often to employers 
and the merely scientific man, than the unanim- 
ity with which thousands of unorganized laborers 
will suddenly turn out on strike at the call of a 
few hundred organized laborers.” 

“Why Men Fight for the Closed Shop.” 
By Clarence Darrow. American Magazine, 
v. 72, p. 545 (Sept.). 

Presenting forcibly the case of the closed 
shop, from the standpoint of a leading pro- 
tagonist of the labor unions. 


Legal Education. ‘The Place of Juris- 
prudence in Legal Education.” By H. J. B. 
Martin. 36 Law Magazineand Review 418 (Aug.). 

It is urged that ‘‘Jurisprudence should be re- 
tained in its position at the commencement of 
the training, but it should also be given a place 
later on in the curriculum. So far as the author 
is aware, the only English-speaking teaching 
body which adopts this course is the Panjab Uni- 
versity.” 


Legal History. “Mr. Pike’s Latest Year 
Book.”’ By W. S. Holdsworth, D.C. L. 27 Law 
Quarterly Review 278 (July.). 

Professor Holdsworth recognizes the value of 
Mr. Pike’s work. ‘‘Mr. Pike,” he says, ‘‘is the 
pioneer who has taught us to use the Year Books 
to guide us to the cases of interest on the Rolls, 
and to use the Rolls to correct the inaccuracies of 
the Year Books.” Much attention is given to 
Mr. Pike’s theory that the earliest Year Books 
were the work of the clerks of the court, instead 
of the unofficial note books of the apprentices, 
as Pollock and Maitland have supposed. Prof. 
Holdsworth thinks he has not adduced evidence 
which disproves Maitland’s theory. There are 
some observations on the contents of this latest 
Year Book, of 20 Edward III (second part). 


“The Origin of the Petty Jury.’’ By Charles 
L. Wells. 27 Law Quarterly Review 347 (July). 


“Mr. Maitland, in his Introduction to the 
Pleas of Gloucester of 1221, published in 1884, 
said: ‘The petty jury is still in the future and per- 
haps we should look for its germ in the quat- 
tuor villatae to which recourse is had when the 
juratores say that aman is guilty.’... Itis 
undoubtedly true that the trial or petty jury 
emerged out of the presentment jury, which was 
the only jury at first. Asa matter of fact ‘the four 
vills’’ formed a part of the presentment jury in 
cases before the coroner, as well as by their 
amg in the county court. The remark of 

r. Maitland that ‘recourse is had to “the four 
vills” ’ as if there were two separate references of 
the case, the first to the twelve jurors of the hun- 
dred, and a second one to ‘the four vills,’ seems to 
— only to an earlier method, as we may gather 
rom some cases in the reigns of Richard and of 


John, when the jury was used in connection with 
the ordeal, and indicates, I believe, the intro. 
duction and first stage of the evolution of the 
trial jury, namely, requiring their verdict not to 
decide guilt or innocence, but to decide what 
= be the form of the ordeal or other mode of 
trial.” 


See General Jurisprudence. 


Literature. ‘‘The Lawyers of Charles 
Dickens.” By George Packard. 45 American 
Law Review 534 (July — Aug.). 

“As Moliére made mad to their own destruc- 
tion those very few social sinners whom he did 
not overwhelm with delight, so Dickens holds up 
to wholesome ridicule the objects of his keen ob- 
servation among a profession that is certainly 
open to attack, but whose back is usually broad 
enough to laugh with the rest of the world, asit 
attempts to sit a little bit straighter in response 
to the artist’s wit. No lawyer, it seems to me, 
can really afford to take offense at Dickens’ art, 
or Dickens’ method.” 


Local Government. ‘‘How Not to Drafta 
Charter.”” By Rabbi Stephen S. Wise. North 
American Review, v. 194, p. 367 (Sept.). 


Rabbi Wise thinks the adoption of the pro- 
posed charter would be a civic calamity. In its 
drafting ‘‘every interest has been consulted save 
the public interest, and no principle has been 
followed save that of political self-preservation.” 


Maritime Law. ‘The Declaration of London, 
II.” By G. D. Valentine. 23 Juridical Review 
103 (July). 


Concluded from the April number (23 Green 
Bag 363). 

‘‘We may repeat what we have already pointed 
out, that this agreement is of the nature of a com- 
promise. Its leading object was to obtain a solu- 
tion of doubtful questions of international law, 
which have been canvassed without definite re- 
sult for very many years.... Of such 
moment are these considerations that they have 
produced what is so rarely seen, a readiness on 
the part of every state to yield something to the 
general well-being.” 


“The Immunity of Private Property at Sea.” 
Quarterly Review, v. 215, No. 428 (July). 


This “theoretical” portion follows a historical 
sketch of the movement for immunization which 
appeared in the opening paper (23 Green Bag 204). 

he writer opposes immunization as a serious 
deprivation of military advantage, particularly 
in the case of island states. 

Marriage and Divorce. ‘Extra-Terti- 
torial Effect of Decree for Divorce on Construc- 
tive Service.’ By Henry Berger. 45 American 
Law Review 564 (July — Aug.). 

“The sole purpose of this paper is to discuss 
the validity of a decree of divorce rendered by a 
foreign court, in so far as the validity is depen- 
dent on the jurisdiction which the court acquires 
over the defendant, when such jurisdiction was 
acquired in the manner provided by the law of 
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the sovereignty under which a divorce was 
ed.” 


grant 
“Austrian Divorce Law.” By Prof. E. Tilsch. 


12 Journal of Comparative Legislation, pt. 1, p. 44 
(July). 


A succinct statement of the law, as contained 
in the General Civil Code. 


Mistaken Identity. ‘Mistaken Identity.’ 
By George Stronach. 23 Juridical Review 194 


(July). 

“It is this very same willingness to be satisfied 
by the presentation of things that of themselves 
are incapable of misrepresentation that, absurd 
as it may seem, too frequently leads juries, with 
regard to the identification of things and persons, 
to forget that what is presented by a skilful 
tempering hand may be made to misrepresent. 
I hope to adduce a sufficient number of cases to 
put this statement quite at rest, and if any are 
then unsatisfied, I am sure after a perusal of the 
authorities I shall cite at the close they will be 
convinced.” 


Monopolies. ‘The Supreme Court and the 
Standard Oil Case.” By Prof. Andrew Alexander 
Bruce. 73 Central Law Journal 111 (Aug. 18). 


“A large part of the jurisdiction of our courts 
is self-assumed and is the result of judicial con- 
struction, and the power to set aside a statute 
as unconstitutional is not specifically granted in 
our constitutions, either state or national. We 
can change if we will, and our courts, if we really 
desire it, can do as those of France and of Eng- 
land. But we should think long and seriously 
before we advocate the change. . . . The limita- 
tions of human language are so great that it is 
seldom that a legislative body can make its 
meaning absolutely clear.” 


“The Trust Decisions.” By William L. 
Royall. 73 Central Law Journal 57 (July 28). 


“Competition must be left free, even if a com- 
petitor is destroyed and even though it ends 
countless competitors. The public safety is in 
preventing anyone, rich or poor, from making an 
improper use of his power. . . . The destruction 
of an existing state of competition may be nec- 
essary to carry forward a great enterprise of the 
utmost importance to mankind, but the freedom 
of all men to compete with each other to the 
death must not be interfered with in the smallest 
degree.” 

See Freedom of Trade and Occupation. 


Penology. ‘An English View of the Ameri- 
can Penal System.” By Sir Evelyn Ruggles- 
Brise. 2 Journal of Criminal Law and 
Criminology 356 (Sept.). 

“Before long it is anticipated that public 
opinion, which is beginning to realize that the 

Jnited States stands almost alone among the 
civilized countries of the world in having no 
formal and official index of the movement of 
crime (that is, of the moral state or standard of 
the community), will bring such pressure to bear 
upon the federal government that criminal 
Statistics analogous in form and comprehension 
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to those issued yearly by European governments 
will before long be instituted. Until that time 
it is impossible to judge the “indeterminate” 
sentence by the only valid test to which it is pos- 
sible to apply changes in criminal law and pro- 
cedure, viz., their effect on the volume of crime 
over a given period of years.” 


“The Indeterminate Sentence.”” By a Pris- 
oner. Aflantic, v. 108, p. 330 (Sept.). 


“To be effective, to be practical, the indeter- 
minate sentence must be just what the term 
implies. The indeterminate sentence with a 
predetermined maximum is an emasculation.”’ 


“Punishment and Crime.” By Hugh S. R. 
Elliot. Nineteenth Century, v.70, p. 306 (Aug.), 


‘My proposal is that criminals should be used, 
where desirable, for purposes of scientific experi- 
mentation. Suppose, for instance, that a man 
has been convicted of a particularly brutal rape, 
or of swindling poor people out of their life’s 
savings; and suppose that an important discovery 
towards the cure of cancer might be made by 
inoculation experiments on living men; will any 
sentimentalist be so blind to reason, so deaf to 
the plainest calls of humanity, as to say it would 
be wrong to inoculate that criminal with the 
cancer and make the observations which might 
be followed by untold benefit to the whole race? 
I confess I cannot understand the mental attitude 
of anyone who will object to this.” 


“Discretion in Penalties.” By R. S. De Vere. 
27 Law Quarterly Review 317 (July). 


This author favors ‘‘the appointment of a Com- 
mission composed of persons po of the 
highest legal authority, whether as judges or 
jurists, for the purpose of assessing the average 
penalty for each legal offence, upon a first, second 
or further conviction. These scales of punish- 
ment, strictly, of course, within the limits of the 
particular statute dealt with, would merely repre- 
sent the normal penalties which it would be rea- 
sonable to inflict in cases presenting no unusual 
features. The recommendations of such a Com- 
mission would have moral weight only, and would 
— no form of compulsion whatever ge the 
judges and magistrates for whose benefit they 
were designed.’ 

“Humanizing the Prisoners.” By Morrison 
I. Swift. Atlantic, v. 108, p. 170 (Aug.). 

“The state of Vermont contains a prison where 
the inmates are treated upon a novel plan. They 
are trusted and treated like other human beings; 
they come and go almost as freely as the members 
of the jailer’s own family; as far as possible what- 
ever suggests punishment or disgrace is banished; 
and they are made to feel that their imprison- 
ment is designed to improve them as men, and 
to restore them to social life not only with full 
self-respect but with the cordial respect of the 
community.” 

See Criminology. 

Police Administration. ‘Mayor Gaynor’s 
Police Policy and the ‘Crime Wave’ in New York 
City.” By Arthur W. Towne. 2 Journal of 
Criminal Law and Criminology 375 (Sept.). 
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“The department needs more than the present 
five hundred plain clothes men assigned to the 
central office. Police captains should have a 
limited power to use men in plain clothes to re- 
press disorder and apprehend roughs. In some 
parts of the city policemen should have a freer 
use of their clubs.” 


Procedure. ;‘‘The Reform of the Law and 
of the Lawyer.” By Prof. Andrew Alexander 
Bruce. 73 Central Law Journal 76 (Aug. 4). 


“There is nothing . . . in the Constitution of 
the United States which either directly or impli- 
edly commands that the old distinctions between 
the technical form and the methods of pleading 
of suits at law and of actions in equity, shall be 
maintained. The judges who have so held or 
intimated, have done so merely because of their 
inability to distinguish between the form and 
the substance, between the remedy which is 
sougiet and the method in which the request is 
made. . . . The only difference, indeed, between 
an action at law and a suit in equity is that in 
the former damages and sometimes the possession 
of personal property are sought to be recovered, 
while in the latter a change of status may be 
brought about or a wrong may be prevented. 
Even in the latter damages may be recovered, 
and the distinction is entirely ignored in the so- 
called extraordinary legal actions. The Consti- 
tution merely says that the federal courts shall 
have jurisdiction of actions at law and of suits 
in equity, that is to say, of all actions. It says 
nothing as to the form of the action.” 


“Criminal Procedure in France and England.” 
By Léon de Montluc. 12 Journal of Comparative 
Legislation, pt. 1, p. 157 (July). 

Mainly concerned with details of the French 
system, its advantages over the English in spe- 
cific matters being incidentally considered. 


“German Courts at Work.” By Julius Hirsch- 
feld. 12 Journal of Comparative Legislation, pt.1, 
p. 149 (July). 


A short account of the organization and pro- 
cedure of German courts. 


“The Bankruptcy of our Legalism.” By Igno- 
tus. Westminster Review, v. 176, p. 191 (Aug.). 

“It is no exaggeration to say that the difference 
between the abuses of our legal system, and those 
of its offshoot in America, is one of degree, not 
of kind. In America most, in this country many, 
criminals escape punishment.” 


Public Utilities. ‘Aspects of Public Owner- 
ship.” By Sidney Brooks. North American 
Review, v. 194, p. 356 (Sept.). 

“In the United States — or so at least it ap- 
pears to a foreign onlooker — the private man- 
agement of public utilities has displayed both 
its greatest strength and its greatest weakness; 
it has won there triumphs such as it has gained 
nowhere else, and it has also developed abuses 
that go considerably beyond the experience of 
Europe. What the world expects from Americans, 
so far as this problem is especially concerned, is 
that they will demonstrate the possibility of main- 
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taining the benefits of private ownership while 
doing away with its disadvantages.” 


See Regulation of Rates. 


Regulation of Rates. ‘Central Utilities 
Commissions and Home Rule.” By Balthasar 
H. Meyer. Political Science Review, v. 5, p. 374 
(Aug.). 


The former chairman of the Wisconsin Rail. 
road Commission, now member of the Interstate 
Commerce Commission, indicates a number of 
the difficulties which have arisen in disputes 
between public service corporations and local 
authorities. His paper, however, is not a © 
mere argument for centralization, as he con- 
siders that the problems of regulation should be 
faced candidly, with the endeavor always to dis- 
cover what agencies are best fitted to carry out 
the system of control. 


“Rates for Public Utilities.” By J. Maurice 
Clark. American Economic Review, v. 1, p. 473 
(Sept.). 


Discussing the making of a cost schedule which 
would do away with uniform charges for gas 
and other public utilities. Differential rates 
should be extended to other services besides 
those of railways and electricity. A suggestive 
study is made of various electric rate systems. 


“Street Railway Rates, with Special Reference 
to Differentiation.” By G. P. Watkins. Quar- 
terly Journal of Economics, v.25, p. 623 (Aug.). 


“The problem of a proper standard for rush- 
hour service should be regarded in its relation 
to differentiation. Crowding during the rush 
hour should be defined by reference to prime 
costs as well as to physical conditions. Most 
important of all, the limit of carriage to residence 
districts distant from the business centre should 
be determined by a rather refined application of 
doctrines of prime cost and of secondary profits, 
and as regards the surface lines, with reference to 
the self-limiting nature of the service.” 


See Public Utilities. 
Roman Law. See Succession. 


Self-Defense. ‘‘The Function of Private 
Defense in the Repression of Crime.” By Prof. 
Giulio Q. Battaglini. 2 Journal of Criminal Law 
and Criminology 370 (Sept.). 

“T have said that the citizen has an ethico- 
social duty of self-defense. Does morality then 
approve the taking of life? Not at all. But 
morality does impose the duty of combating 
crime with every available means, and in this 
end even the taking of life is justifiable.” 


State Insurance. ‘National Health Insur- 
ance in England and Germany.” By E. J. 
Schuster. 12 Journal of Comparative Legisla- 
tion, pt. 1, p. 11 (July). 

Describes the English bill in detail, criticizes 


it at length, and concludes with a comparison 
with the German scheme. 








while 


tilities 
thasar 
D. 374 


Rail. 
‘state 
er of 
putes 


ot a 


con- 
Id be 
> dis. 
y out 


urice 


hich 


ates 
ides 
tive 
ms. 
>nce 
uar- 
-)- 
ish- 
‘ion 
ush 
ime 
ost 
nce 
uld 
| of 
its, 


ite 
of. 


O- 
on 
it 
1g 
is 





Vithkd 


“The Origin and History of 


Succession. 
Succession in Roman Law.” By C. M. Brune, 
LL.D. 36 Law Magazine and Review 429 (Aug.) 

“The writer is quite aware that the almost, if 
not quite, universal division made by writers on 
the subject gives prior historical sequence to intes- 


tate succession. ... In attempting to main- 
tain the position that, historically, testamentary 
succession should be accorded prior sequence, 
use will be made of not a few quotations from 
these same authorities who adhere to the opposite 
view.” 

Taxation. ‘Taxation in Illinois.” By Prof. 
John A. Fairlie. American Economic Review, 
v. 1, p. 519 (Sept.). 

The state has a system of taxation inherited 
from an earlier and simpler régime, and a his- 
torical account of it is given, while some space 
is devoted to recommendations of the taxation 
commissions of 1886 and 1910. 

“Recent Tax Reforms in Ohio.’’ By Ernest 
L. Bogart. American Economic Review, v. 1, 
p. 505 (Sept.). 

A detailed account of recent measures and of 
plans for the future. 

Workmen’s Compensation. 
ment, v. 18, No. 4 (Sept.). 

Containing these articles: ‘Assumption of 
Risk,” by Walter M. Glass; ‘The Doctrine of 
Contributory Negligence,” by Duke Stone; 
“Isthe Fellow Servant Rule Becoming Obsolete?” 
by Hon. J. F. Gordon; “Compulsory Compen- 
sation without Litigation,” by George H. Par- 
mele; and “Obligatory Industrial Insurance,” by 
James H. Boyd. 

Says Mr. Glass: “Many cases have stated 
broadly and without any apparent qualification 
that a servant never assumes the risk of dangers 
created by the master’s negligence. Passin 
over for the moment the decisions in Missouri an 
North Carolina, it can be said that, in the 
absence of statute, such statements contain but a 
half truth. . . . The general rule is that the 
servant does not assume the risk of the master’s 
negligence except where he knows of it.” 


Case and Com- 


Miscellaneous Articles of Interest to the 
Legal Profession 

Banking. ‘Masters of Capital in America; 
The Seven Men." By John Moody and George 
Kibbe Turner. McClure’s, v. 37, p. 418 (Aug.), 

The “seven men” are J. Pierpont Morgan, 
J. J. Hill, John D. Rockefeller, James Stillman, 
George F. Baker, William Rockefeller and 
Jacob Schiff. 

Biography. Gentilis. ‘“‘The Great Jurists 
of the World; XIII, Albericus Gentilis.” By 
Coleman Phillipson. 12 Journal of Comparative 
Legislation, pt. 1, p. 52 (July). 

_ Not only a biography, but a study of the 
important contributions of this predecessor of 
Grotius to international law. 


Harlan. “A Friend at Court.” By James 
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W. Davis. American Magazine, v. 72, p. 450 
(Aug.). 

“His perception of the plain natural truth of 
things is as sensitive as a microphone. Man 
and Democrat first, he is secondarily a great 
lawyer. But he does not write like a lawyer. 
His opinions read like simple good sense.”’ 

Morgan. ‘‘The Life Story of J. Pierpont 
Morgan: The Man Himeelf.”” By Carl Hovey. 
Metropolitan, v. 34, p. 579 (Aug.). 

Notwithstanding his aloofness and sternness 
of manner, “If he had ever undertaken to hold a 
difficult public office, so great is the admiration 
of the American people for efficiency and personal 
force, we | would have made him a hero in spite 
of himself.’ 

Taft. “President Taft."” By R. Newton 
Crane. 12 Journal of Comparative Legislation, 


pt. 1, p. 9 (July). 

““Mr.Taft’s faults as a President are his virtues. 
He is too great a scholar, too eminent a jurist, and 
too just and broad-minded an administrator to be 
a successful politician.” 


Scarlett. “Scarlett and His Methods.” By 
J. A. Lovat-Fraser. [86 Law Magazine and Re- 
view 407 (Aug.). 


Brougham gives a proof of Scarlett’s familiarity 
with Cicero by saying that the great advocate 
had called his attention to the remarks on the 
evidence and cross-examination in the speech for 
L. Flaccus. Brougham adds, “Asa more con- 
summate master of the forensic art in all its 
branches never lived, so no man is more conver- 
sant with the works of his predecessors in ancient 
times.” 


Camorra. ‘The Truth about the Camorra.” 
By Ernesto Serao. Outlook, v. 98, p. 717 (July 


is 

This article, by a Neapolitan novelist and 
magazine writer, describes the origin of the 
Camorra in Spain, the form it took in its 
introduction into Naples and Sicily, and its 
peculiar code of laws and the tribunals with 
which it enforces them. 

“The Neapolitan Camorra and the Great 
Trial at Viterbo, II.’’ By Walter Littlefield. 
Metropolitan, v. 34, p. 555 (Aug.). 

Dealing with the work of the three musketeer 
detectives, and the confession of Affatemaggio. 

“The Neapolitan Camorra and the Great Trial 
at Viterbo, III.’"’ By Walter Littlefield. Met- 
ropolitan, v. 34, p. 707 (Sept.). 

“No criminal trial, however successful, can 
utterly destroy the Camorra. It is not only a 
society for the propagation of crime but an insti- 
tution presenting curious psychological and soci- 
clegieel phenomena. Its nurturing elements 
have been egotism, laziness and ignorance.” 


Detection of Crime. ‘The Dynamiters.” 
By Harvey J. O’Higgins. McClure’s, v. 37, p. 347 
(Aug.). 

The story of Burns’ capture of the Los Angeles 
dynamiters, told partly by himself. 





THE MEETING OF THE AMERI- 
CAN BAR ASSOCIATION 


OW much influence the American 

Bar Association exerts, in directly 
molding public opinion, is uncertain, but 
its indirect influence may be incalculable. 
One thing is evident, the chief addresses 
delivered at its meetings are widely com- 
mented upon by the press of the country, 
and may sometimes give rise to as much 
discussion as Governors’ messages or 
speeches in Congress. No unofficial 


utterances are more statesmanlike or 
more helpful to the right solution of 


pressing public problems. 

These problems require something 
more than the eloquence of the popular 
orator; they call for ripe knowledge and 
disciplined judgment. Leadership at the 
bar, on the whole, is more likely to be at- 
tained through intellectual than through 
oratorical gifts. The leader of the bar 
is therefore apt to be a better statesman 
than politician, and for the same reason 
his method is oftener constructive than 
destructive, and he is oftener conserva- 
tive than radical. 

The atmosphere and influence of what 
might be called a constructive conserva- 
tism were particularly in evidence at the 
recent sessions in Boston. The proposed 
recall of the judiciary, that plan to de- 
molish the barriers wisely erected by our 
organic law to withstand the tyranny 
of the mob, was scored by more than 
one speaker, and denounced in a reso- 
lution of deep significance. Former 


Justice Brown’s remarks on the pro- 
posed popular election of United States 
Senators belong to a similar category 
and probably met with the approval of 
a majority of his audience. The address 
of Mr. Hornblower expressed the satis- 
faction of the conservative element of the 
community with the wisely constructive 
opinions of Chief Justice White in the 
Standard Oil and Tobacco cases, and a 
sound constructive attitude was exhibited 
in President Farrar’s argument for the 
necessity of uniform state laws of incor- 
poration. Constructive statesmanship 
of the highest order was apparent 
throughout President Taft’s address. 
The only possibly radical note of the 
meeting was sounded in Mr. Farrar’s 
paper, in his contentions that the hold- 
ing company, which many think has 
come to stay, necessarily tends to the 
creation of unlawful monopoly, and that 
the “gentleman’s agreement’? must 
needs be in every case opposed to pub- 
lic policy. 

In the work of its committees, the 
American Bar Association doubtless 
accomplishes all that could reasonably 
be expected from members whose ser- 
vices are gratuitous, and possibly more. 
Here the ability to treat large questions 
constructively and at the same time pru- 
dently is conspicuous. The work of the 
most important committee, that to sug- 
gest remedies for defects of procedure, 
goes on steadily, the committee not only 
standing by what it has recommended 
in the past, but earnestly pressing 
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onward, to formulate measures abol- 
ishing the difference between forms of 
action at law and in equity and to per- 
fect the right of appeal from decisions 
of highest state courts on questions of 
constitutionality of statutes. That the 
Committee on Uniform State Laws is 
also a progressive body may be seen 
from the adoption by the Association of 
the Uniform Family-Desertion Act and 
Uniform Foreign Wills Act. 

The work done by other organizations 
in the past year has been of the same 
temper. The Conference on Uniform 
State Laws has now approved the final 
draft of two important bills, the Uni- 
form Child Labor and Marriage and 
Marriage License Acts. Progress is 
being made on uncompleted drafts of 
the proposed Uniform Incorporation and 
Uniform Partnership Acts, not to speak 
of the Torrens System. The American 
Institute of Criminal Law and Crimi- 
nology has definitely formulated prin- 
ciples of indeterminate sentence and 
parole, and is doing much to solve the 
problems of medical expert testimony 
and the defense of insanity. Of the work 
of other organizations it is unnecessary 
to speak in this fragmentary account. 

There is undoubtedly no other organ- 
ization in the United States, apart from 
these legal bodies representing the whole 
nation, which is doing so much to work 
out the practical problems facing 
legislators and publicists. For that rea- 
son, the annual conventions of the Amer- 
ican Bar Association and the associated 
societies are an annual event of pro- 
found importance, and of an importance 
which seems to increase from year to 
year, as the labors of the societies grad- 
ually extend themselves over an increas- 
ing field. 


They tell a good story of Judge Baldwin, Gov- 
erner of Connecticut, when he was a small boy. 
He was subjected to punishment for something 
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or other by being shut up in the closet, where he 
raised an awful row, screaming and kicking. Fi- 
nally the row ceased, and his mentor approached 
the closet, to whom the youthful Baldwin replied: 
“T ain’t good, I’m simply resting.” 
— Waterbury American. 


MARRIAGES OF MINORS NOT 
VOIDABLE 


T THE recent annual Conference 
of Commissioners on Uniform State 
Laws, held in Boston, there was a strik- 
ing disagreement on the question whether 
a marriage should be voidable, under 
certain conditions, because contracted 
by minors without the necessary con- 
sent of parent, guardian or curator. The 
section which gave rise to the contro- 
versy was as follows: — 


Sec. XXVI. A marriage contracted by a 
person requiring the consent of a parent, 
guardian or curator, without such consent, 
shall be voidable upon the application of such 
person, or of the parent, guardian or curator 
of such person; but no such application shall 
be made after the party requiring consent 
has reached the age of legal majority and 
has voluntarily cohabited with the other party, 
nor in any event more than one year after 
such party has reached the age of legal ma- 
jority. If the application is made by the 
parent, guardian or curator, the court may 
refuse to grant the same, if such refusal 
shall appear to be to the interest of the 
party who required the consent, and such 
party does not join in the application. Any 
court having jurisdiction to grant divorces 
shall have power to annul a marriage as 
provided by this section. 


This ground of annulment was favored 
by representatives of twelve states — IIli- 
nois, Louisiana, Massachusetts, Michi- 
gan, Mississippi, Missouri, Nebraska, 
New York, North Dakota, Pennsyl- 
vania, Vermont and Wisconsin. It was 
opposed by thirteen other states, Con- 
necticut, District of Columbia, Florida, 
Kansas, Maryland, Minnesota, New 
Jersey, Oklahoma, Rhode Island, Ten- 
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nessee, Texas, Virginia and Washington. 
In consequence the section was stricken 
out of the Uniform Marriage Act which 
was approved by the Conference. 

The requirements of the Uniform Mar- 
riage Act are of two classes: (1) sub- 
stantive, involving a sound public policy 
with regard to the essentials of a valid 
marriage, and (2) merely formal, non- 
compliance with them implying no seri- 
ous fault on the part of the contracting 
parties. For failure to meet with the 
first group of requirements, the Act 
makes marriages null and void, but vio- 
lation of formal requirements entails no 
such consequences. The consent of 
parent or guardian, in the case of 
minors, is not treated as a substantive 
requirement, and the Act does not make 
marriages void where such consent has 
not been obtained. In this respect the 
Act follows the example of many states 
which have statutes requiring parental 
consent, but have no legislation declar- 
ing marriages void when contracted 
without it, with the result that the re- 
quirement has been construed by the 
courts as directory rather than manda- 
tory. 

The object in making such marriages 
voidable, which is very different from 
making them void, was to protect those 
who had been inveigled into imprudent 
marriages before coming of age. The 
section was carefully drawn to prevent 
such marriages from being dissolved by 
a parent acting from other than disin- 
terested motives. But possibly it 
was so drawn as to make it too easy for 
young persons to free themselves from 
obligations which had grown irksome or 
which were never soberly assumed. We 
find it hard to accept the latter view; 
and one can judge of its soundness only 
in the light of conditions in communities 
where there is a stronglymarked tendency 
to early marriages. 
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As the Act now stands, with the omis. 
sion of this section, no marriage of minors 
is voidable for failure to obtain parental 
consent. This seems to mean that 
the state, for whose interest it is to 
require such consent not as an end 
in itself, but for the sake of the assurance 
of proper unions which such consent 
signifies, does nothing to undo the mis. 
chief of youthful marriages entered into 
under conditions which too often 
promise nothing but disaster. 


CHIEF JUSTICE KNOWLTON’S 
RETIREMENT 


HE resignation of Hon. Marcus P, 
Knowlton, Chief Justice of the 
Massachusetts Supreme Judicial Court, 
was presented to the Governor on August 
7. Ill health was given as the reason, 
Chief Justice Knowlton being known to 
be a sufferer from failing eyesight. Chief 
Justice Knowlton, who is sixty-eight 
years of age, has been a Justice of the 
Supreme Court since 1887, and Chief 
Justice since 1902. From 1881 to 1887 
he was a judge of the Superior Court. 
He entered politics about ten years after 
his admission to the bar at Springfield 
Mass., being elected representative 
and state senator before his elevation 
to the bench. He leaves behind him 
a mass of written opinions, a large pro- 
portion of which have dealt with the 
constitutionality of statutes, and which 
exhibit strong qualities of scholarship, 
largeness of view and clear discernment. 
The high rank which the Supreme Court 
of the state, true to its traditions, has 
maintained of late years, has been due 
in nosmall measure to the marked indus- 
try, training and quickness of mind of 
Chief Justice Knowlton, who has been 
worthy to follow in the footsteps of Gray 
and Holmes. It has been pointed out 
that the Court has of late years been dis- 
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tinguished for its unanimous opinions — 
acircumstance which usually may safely 
be taken to indicate a strong Chief Jus- 
tice. His retirement means a very seri- 
ous loss to the Massachusetts bench. 


THREE SALEM STORIES 


HREE anecdotes have been handed 

to us by a lady, as she heard 

them from the lips of her father, an 

honored citizen of Salem, Massachu- 

setts, since deceased. Two of them 
dealt with his own experiences. 

Hon. Mr. N., a well-known member 
of the Essex bar, had the reputation of 
carrying great weight with the jury. 
He had just won a difficult case against a 
man who seriously resented the verdict. 
He was overheard complaining to his 
friends: ‘‘I expected sure to get that 
case. My lawyer did well and I did 
not worry until that old N. got up. He 
straightened himself up, turned toward 
that jury; he opened his mouth and his 
great onion eyes stuck out, and I knew 
that my case was a goner.”’ 

Mr. N. had graduated a large number 
of students from his office in the days 
when law schools were not yet. One day 
in the court house, a very cantankerous 
man had just lost his case to one of 
Mr. N.’s boys. Meeting the young man 
soon after he gave way to very unjust 
and abusive remarks — with the result 
that he was kicked out of the room. 
Smarting under this treatment he en- 
countered Mr. N. and turned his unbri- 
dled tongue upon him:— 

“One of your students, Squire N., 
has just kicked me out of the room; 
it is not so long since another man from 
your office pounded a fellow just outside 
the court house. It must be that you 
teach your students such tricks.” 

Mr. N. stopped, looked the man 
carefully over, and calmly replied :— 
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“Yes, sir, that is right. I teach them 
always to kick a skunk when they meet 
one.” 

The third anecdote is that of a Bap- 
tist clergyman who was being cross-ex- 
amined upon the witness stand on a 
very shady matter. The opposing law- 
yer, after asking his name, said, “And 
what is your occupation?” 

Drawing himself up and assuming his 
most pious look, he solemnly replied, 
“Sir, I am a candle of the Lord!” 

“O,”’ said the lawyer, “‘you area clergy- 
man then — of what denomination, may 
I ask?” 

“I am of the Baptist denomination.” 

“Ah, then you are a dip candle.” 


DRUNK AND DISORDERLY? 


HE accused, a private in the United 
States Army, was on trial before a 
General Court Martial on a charge of 
drunkenness and disorderly conduct. 
The main witness for the prosecution 
had turned rather hostile and was being 
severely cross-examined by the prose- 
cutor, the Judge Advocate, as he is called. 
“How, in your opinion, was the ac- 
cused drunk and disorderly?’’ he asked. 
“He was drunk, but not disorderly,” 
replied the witness. 
“Is not a man who is drunk also dis- 
orderly?” 
“No, sir, I wouldn’t say the accused 
was disorderly.” 
“Answer my questions. Is not aman 
who is drunk, also disorderly ?”’ 
‘No, sir.” 
“Could a man be drunk without be- 
ing disorderly?” 
“Yes, sir.’’ 
“Could he be disorderly without being 
drunk?” 
“Yes, sir; I think it possible.” 
“Could he be both drunk and dis- 
orderly at the same time?” 
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“No, sir—in my opinion, he could 
not.” 

“Well, now then when do you con- 
sider a man drunk?” 

“When he is so intoxicated that he 
can’t stand up — when he falls down in 
a heap — then he is drunk.” 

“IT agree with you. When do you say 
he is disorderly?” 

“When he is disorderly — the accused 
was so drunk he couldn’t move — he 
couldn’t even say a word — how could 
he be disorderly?” 

“Yet he was not disorderly?” 

“No, sir; he was not — he never even 
moved.” 

“Take the witness,” angrily concluded 
the Judge Advocate. 


A DUN OUTDONE 


HE Keefe-Davidson Company of 

St. Paul, Minn., inform us 

that they recently devised a rubber 

stamp for use in collecting bills, bearing 

the following motto: “Of all the words 

that are spoke or writ, the saddest of 
all are, ‘please remit.’ ”’ 
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A Nevada lawyer, who evidently. was 
possessed of considerable sense of humor, 
wrote to the firm annotating the rubber 
stamp on his bill with the following 
inscription: ‘Of all the words that are 
sung or spoke, the saddest of all are 
‘I am broke.’ ” 

The rubber stamp was banished forth- 
with. 


FALSE TRUELOVE 


“John Truelove was recently sued for divorce 
in Paterson, N. J. He married two wives both 
of whom appeared against him. — News Item. 
re TRUELOVE loved not truly 

His first wife, or ’tis sure 
He’d not make haste unduly 

A second to procure. 

He surely loved not wisely 

But did he love two well? 
We can’t split hairs too nicely 

When there’s a tale to tell. 

It made him lots of trouble 
To marry twice, forsooth, 
An illustration double 
True love’s not always smooth. 


Sirius SINNICUs. 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and ancedotes. 





USELESS BUT ENTERTAINING 


“I was counsel for the railway,” said a law- 
yer recently, “‘and I won the case for the defense 
mainly on account of the testimony of an old 
colored man, who was stationed at the crossing. 
When asked if he had swung his lantern as a 
warning, the old man swore positively: 

“*T surely did.’ 

“After I had won the case I called on the old 
negro,”’ said the lawyer, “and complimented 
him upon his testimony. He said: 

“Thankee, Marse Jawn, I got along all right 
but I was awfully scared, ‘cause I was 'fraid dat 
lawyer man was goin’ to ask me was my 
lantern lit. De oil done give out befo’ de 
accident.’ ” 


— Central Law Journal. 





Tit-Bits has unearthed an old yarn, but it is 
good. Counsel was intent on making a point as 
to time. He thundered at the witness. ‘You 
swear, do you, that by the clock in your house it 
was exactly nineteen minutes past ten?” “I do.” 
The lawyer paused and looked triumphantly at 
the jury. At last he had entrapped the witness 
into a contradictory statement that would greatly 
weaken his evidence. ‘I think that will do,” he 
said, with a wave of his hand. The farmer 
picked up his hat and started to leave the 
witness-box. “I ought, perhaps, to say,” he 
added, “that too much reliance should not be 
placed upon that clock, as it got out of gear 
about six months ago, and it’s been nineteen 
minutes past ten ever since.” 
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Latest Important Cases 


Agency. See Motor Vehicles. 


Bailments. Liability of Carrier for 
Loss of Passenger’s Hand Baggage — 
Contributory Negligéhnce. N. Y. 


F Plaintiff placed a number of finger 
rings and some money in the bottom of 
a dress suit case containing her necessary 
wardrobe and took it with her on a 
train. The suit case was not locked, 
but was fastened with a catch on either 
side of the lock. She purchased a ticket 
in New York for passage on defendant’s 
road into another state, where she had 
to change cars, and when nearing the 
station a trainman, at her request, as- 
sisted her in making the change by 
taking the dress suit case, which he car- 
ried to the other end of the car, where it 
remained ten or fifteen minutes, the only 
time it was out of the plaintiff’s posses- 
sion, and when she again opened it the 
rings and the money were gone. Her 
ticket contained a printed condition pur- 
porting to limit the company’s liability 
for loss of baggage to necessary wearing 
apparel of the value‘of $100. The de- 
fendant introduced no evidence and the 
case rested on the foregoing facts, with 
additional evidence tending to show that 
the trainman in taking charge of the 
plaintiff’s luggage to assist her was act- 
ing within the line of his duties and that 
the articles lost were suitable to a traveler 
in the plaintiff's circumstances. 

In Hasbrouck v. N. Y. Central & Hud- 
son River R. Co., decided June 13, the 
New York Court of Appeals found for 
the plaintiff-respondent, holding that 
she could recover. The Court (Vann, J.) 
said: — 

“Although the question was not raised 
during the trial it is suggested that the 
plaintiff was guilty of contributory negli- 


gence in delivering her suit case when it 
was neither locked nor fastened except by 
the catches. Contributory negligence, 
however, in its ordinary sense, has no 
application to a bailment made under 
the circumstances of this case, because 
the plaintiff proved delivery to the de- 
fendant and failure on its part to rede- 
liver to her on demand. That made out 
a prima facie case, as we have held, and 
called on the defendant to explain why 
it did not restore the property. So far 
as appears it may still have the articles 
in its possession, and it cannot justify 
detention because when received they 
were not securely locked in the suit 

“The law does not require a bailor in 
an action against a bailee to answer a 
possible explanation of the latter in 
advance of its being made, and which 
in fact might never be made. Such an 
action rests on the presumption arising 
from delivery, demand and refusal, with- 
out affirmative proof of negligence in 
any respect. On the other hand, in an 
action for negligence resulting in per- 
sonal injury, there must be affirmative 
evidence that the injury was caused 
solely by the negligence of the defendant 
which includes proof that the plaintiff 
did not contribute to the accident by 
his own act or default. The distinction 
between the two classes of actions is 
very clear and the reason for shifting 
the burden of proof as to contributory 
negligence so obvious as to require no 
further discussion.” 

After saying that the printed condi- 
tion in the ticket related only to baggage 
which had been regularly checked and 
not to luggage, and that the Public 
Service Commission Law limiting the 
liability in such cases to $150 had no 
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application to a loss occurring outside 
the state, the Court continued: — 

“The plaintiff took the articles in 
question with her for personal use at a 
reception to be held at the end of her 
journey, and a small amount of money 
for use in case of emergency. The 
jewelry was adapted to her tastes, habits 
and standing, as the court found upon 
sufficient evidence, and the amount of 
money was no greater than was found 
to be reasonable and prudent. Under 
the facts as thus settled we think that 
the suit case and contents were baggage 
such as is frequently called luggage, 
and that in the absence of any limita- 
tion by statute, regulation of the road 
or inquiry as to value, the defendant was 
liable for the reasonable value of what 
was lost. The contract to transport the 
plaintiff carried with it the duty of 
transporting a reasonable amount of 
hand baggage, such as is commonly 
taken by travelers for their personal 
use, the quantity and value depending 
upon station in life, object of the journey 
and other considerations. Merrill v. 
Grinnell, 30 N. Y., 594; Carlson v. 
Oceanic Steam Nav. Co., 109 N. Y., 359; 
Railroad Co. v. Fraloff, 100 U. S., 24, 29; 
Ray on Negligence of Imposed Duties, 
561, 564; 4 Elliot on Railroads, 2604, 
2605.” 


Carriers. See Bailments. 


Due Process of Law. Federal Juris- 
diction — Municipal Ordinance Passed 
under Authority of the State — Regula- 
tion of Rates — Fourteenth Amendment. 

U. S. 

The jurisdiction of federal courts in 
rate-fixing cases arising under municipal 
ordinances, which had been considered 
by the United States Circuit Court of 
Appeals in Seattle Electric Co. v. Seattle, 
R. & S. Ry. Co., 185 Fed. 365 (23 Green 
Bag 153), was again dealt with by the 
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United States Circuit Court of the ninth 
circuit in San Francisco Gas & El. Co. y, 
San Francisco, decided in August. 

The complainant sought to enjoin the 
enforcement of an ordinance fixing gas 
and lighting rates in San Francisco, 
mainly on the ground that the rates were 
inadequate to afford a due return to the 
complainant. The Court (Van Fleet, J.) 
denied a motion made by the respondent 
that the case be dismissed for want of 
jurisdiction, holding that, from a num- 
ber of authorities cited, the following 
state of the law was deducible:— 

“That where it appears from the aver- 
ments of the bill that the act complained 
of violates the Constitution of the United 
States, this court has jurisdiction of the 
controversy, notwithstanding it may 
also appear that the act contravenes the 
constitution or laws of the state, and is 
for that reason invalid; and that where a 
state has conferred power upon some one 
of its agencies to perform a certain func- 
tion involving the exercise of discretion- 
ary power, the performance of such 
function within that grant, although in 
a manner to render it obnoxious to the 
laws of the state, is none the less the act 
of the state within the contemplation of 
the constitutional guaranty here in- 
voked; that such an instance is in all 
material respects analagous to the one 
where a state has conferred certain juris- 
diction upon its courts, where acting 
within the limits of that jurisdiction, no 
one may question that the decision of a 
state court is to be regarded as much the 
act of the state, whose majesty it repre- 
sents, when it decides wrong, as when it 
decides right, since it is still, in either 
event, acting under the cloak of state 
authority.” 

The Court disclaimed any intention of 
overruling the decision in the Seattle 
case, above cited, of which it approved, 
and carefully distinguished the facts of 
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that case from those of the present 
one. 

“There was no averment in the bill 
that the objectionable ordinance (of 
which the Circuit Court of Appeals re- 
fuses jurisdiction in the Seattle case) 
had been passed under state authority, 
but to the contrary ... it was ex- 
pressly alleged that the second franchise 
had been ‘granted illegally, without right, 
by the city of Seattle, and that said 
alleged ordinance is without authority in 
law, and is null, void and of no force and 
effect... .. 

“The Court was there dealing with a 
case in which the municipal ordinance 
was, as to any possible illegal aspect it 
might have, not only unauthorized by 
the state, but was affirmatively alleged 
to have been passed ‘without right’ and 
‘without authority in law,’ — allega- 
tions which must be taken to mean that 
it was without sanction under the laws of 
the state. It was clearly, therefore, a 
case in which the state was in no manner 
attempting to deprive the complainant 
of its constitutional rights as guaranteed 
by the Fourteenth Amendment, but 
simply one wherein in legal effect a 
municipality was alleged to be proceed- 
ing in violation of complainant’s rights 
under the Constitution and laws of the 
state. It was accordingly held that 
the averment that the enforcement of the 
ordinance would deprive complainant of 
its property, contrary to the Fourteenth 
Amendment, was purely colorable; that 
the ordinance, if having the effect al- 
leged, was in contravention of the state 
Constitution, which itself prohibited the 
taking of property without due process 
of law, and that it would be presumed 
that the state courts would protect com- 
plainant’s rights thereunder; that if the 
highest court of the state should enforce 
the ordinance, then only could it be said 
to ‘have received the sanction of the 
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state, and in, effect become the act of the 
state itself’; in which event, should it 
operate unjustly, complainant would 
have its remedy by writ of error to the 
Supreme Court of the United States.” 


Monopolies. Sherman Act—Restraint 
of Competition may not Amount to Re- 
straint of Interstate Trade. U.S. 


The United States Circuit Court for 
the District of Delaware handed 
down a decision June 22 declaring that 
the alleged Powder Trust, which is 
dominated by the E. I. Du Pont de 
Nemours Company, was a combination 
in restraint of interstate commerce in 
powder and other explosives in viola- 
tion of section 1 of the Sherman anti- 
trust law. The Court said: — 

“‘As enacted, it [the Sherman law] does 
not condemn every combination ‘to pre- 
vent competition.’ What it condemns 
is every combination in restraint of 
trade or commerce among the several 
States,” etc. ‘The recent decisions of 
the Supreme Court in Standard Oil Co. 
v. United States and American Tobacco 
Company v. United States make it quite 
clear that the language of the anti- 
trust act is not to receive that literal 
construction which will impair rather 
than enhance freedom of interstate com- 
merce. As we read those decisions, 
restraint of interstate trade and restraint 
of competition in interstate trade are 
not interchangeable expressions. There 
may be, under the anti-trust act, re- 
straint of competition that does not 
amount to restraint of interstate trade, 
just as before the passage of the act 
there might have been restraint of com- 
petition that did not amount to a com- 
mon law restraint of trade.” 

The Court then came to this conclu- 
sion: — 

“It matters not whether the combina- 
tion be in the form of a trade associa- 
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tion or a corporation, if it arbitrarily 
uses its power to force weaker competi- 
tors out of business or to coerce them 
into a sale to or union with the combi- 
nation, it puts a restraint upon inter- 
state commerce and monopolizes or 
attempts to monopolize a part of that 
commerce in a sense that violates the 
anti-trust act.” 


Motor Vehicles. Warranty of Sale — 
Agency. N. Y. 


In Levis v. Pope Mfg. Co., decided by 
the New York Court of Appeals June 16, 
a manufacturer of automobiles was held 
liable on a warranty made by an inter- 
mediate selling agent. (Reported in 45 
N. Y. Law Jour., p. 1655, July 11.) 

The plaintiff had purchased an auto- 
mobile of T., a dealer, relying upon his 
oral warranties and upon the warranties 
contained in a printed circular purport- 
ing to be issued and signed by the 
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defendant, the manufacturer. The auto- 
mobile having proved defective, after 
ten months of use, during which an 
employee of defendant came at three 
different times to repair or remove its 
defects, plaintiff complained to the de. 
fendant, who then promised to send a 
man to put the machine in satisfactory 
condition. 

The Court held that upon these facts 
the jury would have been authorized 
to find that T., as the agent of the 
defendant, made the sale and the ac- 
companying warranties, and that the 
printed circular permitted the inference 
that the defendant deemed it neces- 
sary or useful that the affirmations of 
quality which it contained should be 
made in accomplishing the sales of the 
car of which it spoke, and expected and 
authorized its agent to do that which it 
thus indicated to be essential to the 
fulfillment of the object of the agency. 





The Legal World 


THE MEETINGS OF THE AMERICAN BAR ASSOCIATION AND 
KINDRED BODIES 


HE thirty-fourth annual meeting of the 
American Bar Association was held at 
Boston, August 29-31, the Massachusetts Bar 
Association acting as hosts. The meeting opened 
with the annual address of the president, Edgar 
H. Farrar of New Orleans, in which Mr. Farrar 
urged uniform state laws governing corporations 
rather than federal control, denounced the recall 
of judges, and opposed the fixing of prices by a 
federal commission and the holding company 
device as tending to the creation of monopoly. 
Addresses were also given by former Jus- 
tice Henry B. Brown, opposing the recall of 
judges and popular election of Senators, and 
by William B. Hornblower, decrying legislative 
interference with legitimate interests and ap- 
proving the latest construction of the Sherman 
act. President Taft advocated salaries of 


$25,000 in the Supreme Court and making the 
Court of Commerce a court of patent appeals. 
Baron Uchida, the Japanese Ambassador, spoke 
on “The Teaching of Jurisprudence in Japan.” 

To show at a glance what was done this year 
the chief work of the convention is summarized 
below under separate headings. 

The meeting concluded with a successful ban- 
quet, James M. Beck of New York acting as 
toastmaster. 

The following officers were elected: president, 
Stephen S. Gregory, Chicago; secretary, George 
Whitelock, Baltimore (re-elected); treasurer, 
Frederick E Wadhams, Albany (re-elected). 

The American Institute of Criminal Law 
and Criminology held its third annual meet- 
ing August 31-—September 2. Governor Foss, 
welcoming the delegates, expressed himself as in 
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favor of shorter periods of punishment. Presi- 
dent Nathan William MacChesney spoke of the 
organization and functions of the Institute. Prof. 
George W. Kirchwey made an address in which 
he spoke of the passing away of the old-fashioned 
individualistic conception that a citizen’s house 
is his castle under all circumstances. Important 
committee reports were received, that of the 
Committee on Insanity and Criminal Respon- 
sibility perhaps exciting closest attention. As 
guests of the city of Boston the delegates went 
down the harbor to inspect the penal institu- 
tion at Deer Island. The Institute elected 
Chief Justice John B. Winslow of Wisconsin as 
president for the ensuing year; Prof. Eugene 
A. Gilmore, secretary, and Bronson Winthrop, 
treasurer. (See under headings Expert Medical 
Testimony, Indeterminate Sentence, Insanity, 
and Procedure.) 

The twenty-first national Conference on Uni- 
form State Laws was held at Hotel Vendome 
beginning Wednesday, August 23. Chairman 
Walter George Smith in his annual address laid 
special emphasis on need of uniform divorce leg- 
islation. Commissioner Bergen of New Jersey 
caused a sensation by introducing a resolution 
that, the impracticability of bringing about uni- 
formity of laws by voluntary state action hav- 
ing been demonstrated, an amendment to the 
federal Constitution be drafted providing for the 
taking over by Congress of power to legislate 
on subjects dealt with by the Commission. The 
principal subjects acted upon were Incorpora- 
tion, Child Labor, and Marriage and Divorce. 
(See under these heads.) 

The Association of American Law Schools 
held its eleventh annual meeting August 28-29. 
President William R. Vance discussed ‘‘The Ulti- 
mate Function of the Teacher of Law,” and Dean 
Harlan F. Stone of Columbia Law School sub- 
mitted a paper on ‘The Function of the Amer- 
ican Law School.” Baron Uchida’s paper on 
legal education in Japan excited much interest. 
Prof. Roscoe Pound was elected president and 
Dean George P. Costigan, Jr., was re-elected 
secretary-treasurer. 

The Section of Legal Education of theAmer- 
ican Bar Association met August 30-31, Gover- 
nor Simeon E. Baldwin, the chairman of the sec- 
tion, delivering an address on “The Study of 
Roman Law in American Law Schools” and 
Frederic R. Coudert speaking on ‘The True Mis- 
sion of State Boards of Bar Examiners and Their 
Opportunity in Legal Education.” A paper on 
general educational subjects was read by Hollis 
R. Bailey, and other addresses were given. Lu- 
cien Hugh Alexander of Pennsylvania presented 
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a report for the committee on standard rules for 
admission to the bar. For chairman the sec- 
tion chose Francis Lynde Stetson of New York, 
and for secretary, Charles M. Hepburn of 
Indianapolis. 

At the meeting of the Comparative Law 
Bureau of the American Bar Association, held 
August 28, Governor Simeon E. Baldwin of 
Connecticut, in his annual address as Director, 
spoke of the general tendency toward social uni- 
fication and increasing uniformity of law, 
and sketched progress in airship law. The 
Bureau chose these officers: Director, Gov. 
Simeon E. Baldwin; secretary, W. W. Smithers; 
treasurer, Eugene C. Massie. 

The Section of Patent, Trade-mark and 
Copyright Law of the American Bar Associa- 
tion, meeting August 30, was addressed by its 
chairman, Robert S. Taylor of Fort Wayne, and 
discussed a paper on ‘‘The True Relation of the 
Doctrine of Equivalents to the Interpretation of 
Claims,” read by Edward J. Prindle of New 
York. Robert S. Taylor was re-elected chairman, 
J. Nota of Washington being chosen secretary. 


Summary of Business Transacted 


Aviation. Adverse report of Committee on 
Jurisprudence and Law Reform, on resolution 
providing for licensing of aviators, sustained by 
American Bar Association. 

Bankruptcy. Adopting the recommendation 
of its Committee on Commercial Law, the Asso- 
ciation passed a resolution opposing every at- 
tempt to repeal the national bankruptcy act. 

Child Labor. Draft of Uniform Child Labor 
Law Approved by Commissioners on Uniform 
State Laws; this draft embodies best features 
of existing state legislation. 

Expert Medical Testimony. A committee 
of the American Institute of Criminal Law and 
Criminology rendered a full report covering this 
subject and insanity, recommending that the 
various medical associations establish and main- 
tain a code of professional ethics to govern med- 
ical experts, that the various bar associations 
establish and maintain a code of professional 
ethics to govern trials where the defense of insan- 
ity is raised, and that medical witnesses in cases 
where the defense is insanity be chosen from a 
qualified group. The report was recommitted 
at the committee’s own request. 

Family Desertion. Adoption of the Uniform 
Family-Desertion Act recommended by Com- 
mittee on Uniform State Laws of American Bar 
Association, the report being adopted by the 
Association. 
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Foreign Wills Act. Bar Association adopted 
report of Committee on Uniform State Laws, 
recommending adoption of this act in every state. 

Incorporation. Second tentative draft of 
Uniform Act for incorporation of business cor- 
porations discussed by National Commissioners 
and recommitted with various recommendations. 

Indeterminate Sentence. The principles 
of indeterminate sentence and a system of parole 
for any felony or crime except treason and murder 
were recommended and adopted by the American 
Institute of Criminal Law and Criminology. 

Insanity. Committee B, on Insanity and 
Criminal Responsibility, of the American Insti- 
tute of Criminal Law and Criminology made 
recommendations that the legal tests of insanity 
be abolished and that insanity should be held tobe 
a good defense whenever it negatives the necessary 
criminal intent. The report also contained impor- 
tant recommendations with regard to medical 
expert testimony (supra). 

Insurance. Committee on Insurance Law 
of Americar Bar Association submitted bill for 
commission to prepare an insurance code for the 
District of Columbia, with the aim of secur- 
ing a model law suitable for adoption by the sev- 
eral states. 

Legal Education. Discussed both by Sec- 
tion on Legal Education and American Associa- 
tion of Law Schools, but no important action 
taken on requirements for admission to the bar. 

Marriage and Divorce. Draft of Uniform 
Act for regulation of marriages and marriage li- 
censes adopted by Uniform State Laws Com- 
missioners, after section 26 had been struck out 
by a vote of thirteen states against and twelve in 
favor of the section. The section would have 
introduced a ground of annulment that does not 
appear in the Uniform Divorce Act, ¢. ¢., in the 
case of marriage contracted by a minor who had 
not received the necessary consent of parent, 
guardian or curator. 

Patents. The Bar Association adopted the 
report of the Committee on Patent, Trade-mark 
and Copyright Law, which expressed the view 
that Congress will have to yield to the growing 
demand for a court of patent appeals. 

Procedure. The Special Committee to Sug- 
gest Remedies and Formulate Proposed Laws 
to Prevent Delay and Unnecessary Cost in Liti- 
gation made four important recommendations 
which were approved by the Association: (1) 
that Congress be urged to enact the well-known 
measure which the Association has supported 
for several years, preventing reversals and new 
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trials on technical grounds unless the error com. 
plained of shall have injuriously affected the sub- 
stantial rights of the parties; (2) that rules of 
federal practice be changed to permit the taking 
of testimony in open court, both in admiralty 
and in equity cases; (3) that differences in forms 
of action at law and in equity be abolished by 
adding two proposed sections to the Judicial Code; 
and (4) that legislation be enacted looking to a 
review, by the Supreme Court, of judgments of 
highest state courts holding statutes invalid 
under the federal Constitution. 

The report of Committee D of the American 
Institute of Criminal Law and Criminology, pre- 
sented by Roscoe Pound, declared that the fed- 
eral courts could be strengthened by a system 
whereby eminent judges specially trained in the 
various branches of law and equity might be dis- 
patched all over the United States when needed. 

Recall of Judges. Resolution adopted by 
American Bar Association denouncing the recall. 

Salaries of Judges. The Association’s Com- 
mittee on Jurisprudence and Law Reform hav- 
ing reported adversely on resolution favoring 
higher salaries for federal judges, the recommen- 
dation was tabled, the resolution being adopted. 

“Third Degree.’’ Association sustained re- 
port of Committee on Jurisprudence and Law 
Reform that resolution condemning ‘‘third de- 
gree” ought not to pass, this being a matter 
solely for local regulation. 

Torrens System. Committee of Uniform 
State Laws Conference authorized to study the 
subject further and report next year. 


Uniformity of State Laws. As reported by 
the committee of the American Bar Association, 
the Negotiable Instruments Act has been passed 
in thirty-five states, two territories, the District 
of Columbia and two possessions; the Ware- 
house Receipts Act in twenty-one states and ter- 
ritories and the District of Columbia; the Sales 
Act in eight states and oneterritory; the Divorce 
Act in three states; the Stock Transfer Act in 
five states; the Bills of Lading Act in six states; 
the Foreign Wills Act in four states and the 
Family-Desertion Act in five states. (See under 
headings, Child Labor, Family Desertion, For- 
eign Wills Act, Incorporation, Marriage and 
Divorce, Torrens System.) 

Woman Suffrage. Equal suffrage resolu- 
tion introduced by Charles A. Boston defeated 
in American Bar Association. 

Workmen’s Compensation. The matter 


was discussed by Commissioners on Uniform 
State Laws and referred back to a committee. 











all. 














Oo 
O 
5 
4 
re) 
= 
~ 
Z. 
aI 
oo 
a. 
4 
=) 
en 
& 
% 
< 


CHIEF JUSTICE OF THE SUPREME JUDICIAL COURT 


OF MASSACHUSETTS 


(Photo by Chickering) 





